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The design of the following work is to furnish a concise view 
of the law, in relation to certain subjects of frequent occurrence 
in ordinary business. 

In the selection of these subjects, particular attention has been 
paid to their practical utility, and general application'. And, 
though it is not presumed that, in every instance, the most useful 
topics have been selected, and far less, that every thing useful in 
relation to them, has been introduced in these pages ; yet, it is 
believed, there is but little can be found in them, which will not 
well repay the reader, if impressed on the memory, and the cau- 
tions necessarily arising from them are carcffuUy attended to in his 
dealings with others. 

One of the greatest evils which can befal a man in business, is 
to be continually entangled in contentious litigation. For, in the 
animosity and rancour, which it creates between the litigant par- 
ties, it is mutually destructive ; in the trouble and anxiety which 
it occasions, vexatious and harrassing ; in the disbursements for 
fees of counsel and officers, and costs of court, expensive to both 
parties, and to one of them an uncompensated loss ; in waste of 
time, an unprofitable consumption of human life ; and in the 
measures, which it is apt to suggest, especially to the party in 
the wrong, in order to obtain i^ favorable decision, highly discred- 
itable, because tending to sap the foundations of integrity and 
justice. 

It is wortny of remark, that the same cause, the proverbial un- 
certainty of the law, produces contrary effects on persons of dif- 
ferent characters. The timid and cautious are frequently deter- 
red by it from going to law, in the assertion of the plainest right : 
while the bpld and unprincipled will not hesitate, on the same\ 
account, to set up for the most flagrant wrong, any defence, how- 
ever shameless and dishonest, if it can be brought, though only 
in appearance, under the shelter of any rule of technical law ; 
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which may often happen, from the generality of the terms In 
which it is expressed. 

It is not, however, strictly accurate to ascrihe these effects to 
the uncertainty of the law ; but they should rather be imputed 
to the uncertain result of judicial trials and investigations ; which 
is quite another affair. 

But here, it may very naturally be asked, if the law is not un- 
certain, how can the result of judicial investigation become so ? 
Do not the Courts decide according to law ? Is the proverb true, 
which says, that, in order to succeed in a law suit, it is necessary 
not only to have a good cause, but good witnesses, a good advo- 
cate, a good judge, a good jury, and last and not least, good 

LUCK? 

Without denying the truth of the proverb, it may be answered, 
that these questions point out of themselves sufficiently the rea- 
son, why the result of lawsuits, may very often be at variance 
with the law, taken in connection with a true state of the facts, 
and consequently why such results may be altogether uncertain, 
where the law itself is certain and well settled. For, if many 
things besides a good cause, i. e. a cause well grounded in law, 
are necessary in order to recover ; then, it is obvious, that a fail- 
ure of any of those requisites, may occasion an unfavorable result' 
to the best cause, without any impeachment of the law itself for 
uncertainty. 

To set this matter in a clear light, a case of not infrequent oc- 
currence may be put, which may lend considerable assistance in 
showing how a cause well grounded in law, may have an unfa- 
vorable termination. 

Suppose, then, A holding a promissory note given him by B, 
more than six years ago, and payable on demand, consults a pro- 
fessor of the law, upon the probability of recovering it, and is 
informed that if B, within six years has agreed to pay the note, 
or has actually paid part, the note will be good for the balance 
remaining unpaid ; suppose A upon the strength of this advice, 
directs a suit to be commenced ; but on trial fails to establish 
either a part payment, or a promise within six years, which, though 
there has actually been such a prdmise, may be either because 
the witness has forgotten the circumstance, which he is called to 
prove, or the jury, on account of some impeachment of his testi- 
mony, do not believe him, &c. There the law is certain, but the 
evidence fails to bring the case within its application. 
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But, if the 1/vitness should testify, that B on having the. note 
presented to him, had answered, ' that he could not attend to it 
at that time ; but would consider of it as soon as he had leisure, 
and do what was right about it,' and his testimony were credited, 
a case of very different aspect would be presented. For, though 
the answer ih a very natural one, and such as a man who did not 
intend to commit himself, would be very apt to give, it is one in 
relation to which different opinions may well be entertained. 
The case consequently is one, which might receive a different 
deciiion, according to the opinion of the judge, who happened to 
charge the jury respecting it. 

For instance ; one judge, adhering to the ancient rule, might 
charge the jury in favor of the plaintiff, because the slightest ac- 
knowledgment, or even an ambiguous answer, given to a demand 
of payment, is sufficient to exempt a case from the application of 
the statute. 

A second judge may charge the jury in favor of the defendanty 
on the ground that an equivocal answer is not sufficient to take a 
ease out of the statute of limitations, but there should be an ac- 
knowledgment of the debt ; and the. answer given by the defends 
ant in this case does not amount to one.. 

A third judge, may charge in favor of the plaintiff on the 
ground, that, when a demand of payment is made, if the defend- 
ant or debtor does not deny it, he indirectly confesses it ; and if 
so, then if he does not at the same time, expressly state, that he 
intends to take advantage of the statute, he shall lose the benefit 
of it. 

A fourth judge, though he may think a mere acknowledgment. 
of the debt, not sufficient to take away the statute of limitations, 
may consider the promise of the defendant, ^ to do what is right 
about it,' equivalent to an agreement not to take advantage of the 
statute, or even to an express promise to pay the debt ; because it 
is always right for a man to pay his debts, whether contracted 
within six years or not ; he may therefore charge in favor of the 
plaintiff.' 

A fifth judge may think that the defendant has acknowledged the 
debt to be just, by not denying it when demanded ; but may be 
of opinion, that an eatress promise to pay it, is necessary to take 
away the statute of limitations ; and that, if he does not agree to 
waive the advantage of the statute, he shall not be held to pay 
after six years, notwithstanding the acknowledgment ; that, in 
this case,^^ there] is no such promise or agreement ; for, though 
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the defendant has expressly agreed to do * what is right about it,' 
and it is certainly right for a man to pay his debts, whether barred 
by the statute of limitations or not, yet it is too much for a court 
of law to say, that it is not right for a man to take the benefit of 
the statute of limitations, which was made expressly for his pro- 
tection ; as this would cast a reflection on the legislature itself. 
And, if it is right to take advantage of the statute, then the de- 
fendant's promise ^ to do what is right,' amounts to nothing at 
all. He may accordingly charge in favor of the defendant. But, 
in this case, unless the jury are mere cyphers, there may be as 
many opinions as there are jurymen. If they cannot agree with 
each other, the case may be tried over and over again, until some 
jury can be found, who happen to do so. But, if they agree with 
each other, but their opinions do not agree with that of the judge 
who tries the cause, there may be a new trial on the ground of a 
verdict against evidence, &c. 

But, in cases, where the law may be well settled in fact, it will 
always be considered as uncertain, by those to whom it is un- 
known : and, if ignorant persons commit mistakes, the law should 
not be reproached with uncertainty on that account. 

Where learned and judicious persons, on the other hand, hav- 
ing taking proper time to deliberate and consult, still entertain 
doubts, it <nay be safely said, that there is no law on the subject 
decisive of the particular point in dispute. 

For, a thorough examination in a solemn trial, is always found 
necessary to decide what the law shall thenceforth be, in relation 
to cases coming for the first time before judicial tribunals. And 
after the decision, the law, by a fiction, is supposed to have been 
so always, even in cases of novel impression, as all such cases are 
technically termed. 

As, therefore, litigation is always expensive ; -and the result of 
it is frequently uncertain, as well from the difficulty of bringing a 
case within some incontestable principle of law, as because the 
law itself is not always clearly settled, a prudent man will take 
care to expose himself to as few contingencies as possible. He 
will avoid the imprudence of trusting to understandings, or loose 
conversations, in relation to the performance of any stipulations 
in contracts, and will always adopt the precaution in cases of con- 
siderable consequence, to have the whole clearly expressed in 
writing, or, at least, capable of proof by respectable and disinter- 
ested witnesses ; and, if the party contracting really intends to 
fulfil his engagements, he can make no objection to it. 
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But, if he is unwilling to bind himself by a written contract, 
it is more than probable, that he has some mental reservation as 
to the performance of his engagement, and perhaps a settled plan 
to evade it altogether. 

These remarks, indeed, may not always apply, when dealing 
\ with a man, who professes a nice honor, and punctilious scrupu- 

I losity in the exact performance of all his engagements. But, if 

the time of performance is postponed, and the person making the 
promise, should die in the mean while, his executor or adminis- 
trator will pay no attention to the promise, unless binding in law. 
But, though he should not die, it has always been found, that the 
nicest honor ajBfords no guaranty for the soundness of the memo- 
ry ; and, if one party relying on the verbal promises of the other, 
which, however, he is unable to prove in a court of justice, has 
put himself to great labor and expense, in the performance of his 
part of the contract, he ought not to be astonished if the other, 
though a man of professed and reputed integrity, when called on, 
absolutely refuses to perform his part, on the ground that he re- 
members nothing about it ; or, because it was merely loose con- 
versation ; or, he never understood it so, &c. &c. 

For, self interest, though it improves the senses and faculties 
in some instances, has been thought to impair them in others ; so 
as to give rise to the proverb that ' creditors have longer memo- 
ries than debtors,' who are frequently ajBfected with an impaired 
or depraved memory. He will only have his own imprudence to 
regret, therefore, in making an experiment of another's honor, at 
the risk of his own pocket. 

Without enlarging further ; it is hoped this work may, in some 
measure, contribute to enable the reader to know when he is 
legally in the right, and to adopt the necessary precautions for his 
security, in some of Ihe diveilsified transactions daily occurring in 
the intercourse of society. 
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In the present edition, the author has corrected some errors, 
principally of reference, which had escaped his notice in the for- 
mer. He has, also, supplied some omissions in it, which it was 
then supposed were unavoidable, without increasing the size of 
the work, too much, to permit a convenient use of it, as a manual 
of reference. This apprehension the publication of the former 
edition has shown to bie unfounded. 

In the former edition, which, for the most part, contained 
points of law, which are matters of common learning with the 
profession, too long settled to admit t)f doubt, and in relation to 
which the Courts of the present day, would probably be unwill- 
ing to listen to an argument, he did not always think it worth 
while to burthen the page by the citation of authorities. But in 
the numerous additions, which he has made in the present one, 
in the selection of which he has been guided by their compara- 
tive importance, utility and general interest, he has taken care to 
give the name of the case, and the page of the reporter, where 
the law in relation to the subject, is settled. 

Among the works, which have been frequently consulted in 
the course of the present work, will be found not only the latest 
Digests, particularly the excellent English ones, of Coventry and 
ftughes ; Harrison and Petersdorff ; but also many of the latest 
and best Reports, English as well as American ; of the former, 
the reports of Barnewall and Alderson, Bamewall and Cresswell, 
Barnewall and Adolphus, Maule and Selwyn, Carington and • 
Payne, Moore and Payne, Moore, Bingham, Dowling and Ry- 
land, Bligh, Dow, Younge an3 Jervis^ &c. &c. 

Of the latter, the excellent Reports of Peters, Wheaton, Ser- 
geant and Rawle, Wendell, Pickering, beside the Pennsylvania 
Reports and the Connecticut Reports, and many others. 
Boston^ May 1, 1833. 
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PART I. 



OF CONTRACTS IN GENERAL. 



CHAPTER I. 

Definition and essential requisites' of all Contracts. 

A CoNTBACT may be defined to be an agreement between two 
or more parties, upon a sufficient consideration^ to do or not to 
do a particular thing. 

Contracts may be classed under different heads, according to 
the light in which they are viewed. 

1 . Contracts are either express or implied. Implied contracts, 
are such as the law, for the purposes of justice, supposes the par« 
ties to make in the absence* of any express stipulation. As, if I 
hire a man to work for me without agreeing what wages to give 
him, the law implies a promise on my part to pay him a reasona- 
ble compensation. Express contracts, are such as are stipulated 
in terms between the partiei^. 

2. Express contracts may be made either by an instrument un- 
der seal, called a deed or specialty, or by writing unsealed, or by 
mere words. A contract by writing without seal, or by mere 
words, is called a parol contract, or a simple contract, to distin" 
guish it from a sealed instrument or deed. 

Before the Statute of Frauds, which will be commented on in 

another place, all unsealed contracts, whether made by mere 

words, or reduced to writing, were of equal obligation. But 

since that statute, many contracts, which would have been valid 

though made by mere verbal stipulations, must now be reduced to 

writing, or otherwise they will be abidutely void* It becomes 

2 
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necessary, therefore, to class simple or parol contracts, that is, all 
unsealed contracts, under the two different beads, of written^ and 
unwritten or merely verbal contracts. 

3. Another div^ision of contracts, is into those which are exe- 
cutedy and those which are executory. The distinction between 
these is obvious and may be thus ilhistrated. A sale of goods, 
accompanied with a delivery of them, and payment of the price, 
is a contract executed ; but an agreement for the purchase or sale 
of goods at a future day, is a contract executory. Where some 
of the stipulations are performed, at the time of making the 
agreement, and others are to be performed at a future day, the 
contract is partly executed^ and partly executory. Where any act 
is done by either party in pursuance of an executory contract, it 
is called a part performance^ and if accepted or agreed to by 
the other party, it generally gives the party performing, a right to 
insist on carrying the bargain into complete execution, even in 
cases where without such part performance, it might have been 
void under the Statute of Frauds, because not reduced to writing. 
It will be readily understood, that, as soon as all the stipulations 
of an executory contract are performed, it becomes executed ;^ 
and that so long as any part of them remains unperformed, the 
contract so far remains executory. 

4. Contracts may also be considered as either absolute or nmde 
upon a contingency, or upon a condition. A common note of 
hand is an instance of the first, being for the payment of a cer- 
tain sura of money at a certain time, at all events* A policy of 
insurance is an instance of the second, being for the payment of 
money upon the happening of a certain contingency. A mort- 
gage or a bond is an instance of a conditional contract* A con- 
tract made upon a contingency, becomes absolute as soon as tbecon- 
tingency happens. A contract made upon a condition, as soon as 
the condition is performed, becomes either void or absolute, ac- 
cording to the nature of the stipulation contained in it. Further, a 
promise to pay money or deliver goods at a future day, is a con- 
tract absolute, because that future day will certainly arrive ; a 
promise to pay money or deliver goods, on the arrival of a cer- 
tain ship, is a contract on a contingency ; for the ship may not 
arrive, and if so, the money never becomes payable. But as 
soon as the ship arrives, the contract immediately becomes abso- 
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lute. A promise to pay a certain sum of money to a person as 
soon as be has performed a certain act, is a conditional contract, 
because he may never perform it, and if he does not, be will never 
be entitled to receive the money. But as soon as he performs the 
act he becomes entitled to the money, and the contract becomes 
absolute. A bond conditioned for the performance of a particu- 
lar act, is also a conditional contract. For, if the act is not per* 
formed, the sum for which the bond is given, is forfeited in Law» 
and in Equity becomes security for the damages sustained by the 
omission. But, if the act is performed, the bond becomes void. 

5. A contract is either obligatory, or vqid, or voidable* A 
contract is obligatory, where the parties are bound in law to per- 
form the various stipulations in it. A contract is void, where the 
parties arc not so bound by it. A contract is void(d)le, where it 
is discretionary, whether one or either of the parties is bound by 
it. A void contract cannot be made binding by any ratification. 
A voidable contract may be ratified, so as to be binding after the 
ratification. A contract made with an infant is usually voidable^ 
When he comes of age, he may cither agree or disagree to it. 
If be disagrees, it becomes void. If he agrees, it is a ratifica- 
tion of the contract, and he is afterwards bound. A contract 
made with a married woman is generally void ; and no ratifica- 
tion which she can give, either before or after the death of her 
husband, can make it binding, except where it operates as a nevr 
contract. 

The indispensable requisites of all valid contracts, are. Firsts 
That they should be made by persons having a legal capacity to 
contract. Secondly, That the inducement or motive of the con- 
tracting parties, called the consideration, should be legal. Third- 
ly, That they should be made without force or fraud, freely and 
voluntarily. Fourtlxly, The act performed, or contracted to be 
performed by it, must be such as the law permits. Fiftlily, lo 
general, the contract must bind both parties, or else it will be 
binding on neither of them. But this does not hold with regard 
to contracts made with infants^ where, as will be seen more at large 
afterwards, the infant generally is not bound,, while \he other con- 
tracting party is so. Neither does it apply to conlractst, in which it 
is stipulated, that it shall be at the option of one of the parties^ 
to reaciad tb« contract withia a certain period of timet or by gir* 
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ing notice of his intentioQ. A few remarks will now be made on 
each of these requisites, in their order. 

1. A valid contract can be made by such persons only as have 
a LEGAi^ capacity to contract. No person has a legal capacity 
for this purpose, who has not discretion sufficient to know what 
is for his interest. This rule was established, without doubt, to 
prevent imposition and iraud from being practised upon persons, 
who, either from natural infirmity, have no understanding or dis- 
cernment at ail, as idiots and fools ; or, from their youth are pre* 
sumed not to have sufficient experience, to be able to form a cor- 
rect estimate of the value of different things, and consequently 
are not qualified to transact business on equal terms with those 
who have arrived at maturity. Idiots, therefore, and persons non 
compos mentis^ i. e. not of sound mind, cannot make valid con- 
tracts. But it is held, that a lunatic is capable of contracting (or 
necessaries suitable to his rank in life, notwithstanding there has 
been an inquisition of lunacy, finding the party to be of unsound 
mind. See Bagster v. Earl of Portsmouth, 7 Dowl. h Ry. 614. 
In the case cited, the Earl had contracted for the hire of a phea- 
ton, 8ic., and had frequently used them, and be was held liable 
on his contract, notwithstanding proof of his insanity. In deliv- 
ering his opinion, Bagley, Justice, remarked, — " wkh respect to 
the case of a person of unsound mind, if it can be proved that 
he has been defrauded, or an undue advantage taken of his im- 
becility, a~ court of law will not enforce his contract. But where 
there is no imposition practised, and the goods supplied appear 
to be suitable for the condition and degree of the party receiving 
them, and which, in the ordinary habits of life, he would be 
likely to require, I think the mere fact of his being of unsound 
mind, and incapacitated from making his own contracts, will not 
deprive a tradesman of his right of suing in a court of law, for 
the value of the goods for which he has given credit.'' In this 
case it should be remarked, the defendant exhibited in general, 
no naark of incapacity, and it does not appear that the plainttfTs 
had any notice of it at the time of the contract. The same rule 
applies to infants or minors, who generally are not bound by their 
contracts, except for necessaries, or unless they see fit to ratify 
them when they come of age. These exceptions will be stated 
more particularly afterwards. A person under the influence of 



CONTRACTS IN GENERAL, . 21 

iDtoxicating liquors of any kind, whether taken voluntarily from 
habit, or administered frauduleatly, seems also to be within the 
reason of the rulfe ; and however the law might formerly have 
been, it seems now to he settled, that a person cannot be bound 
as a party to any contract, whether executed or executory, made 
, by him 'while intoxicated to such a degree as not to .have the pos- 
session of his understanding, and consequently an object for the 
practice of the knavish and dishonest. The simple fact of a 
high degree of 'intoxication, connected with an unequal bargain, 
would seem to be an irresistible proof of fraud and imposition. 
See 1 Starkie, 126. 3 Camp. 23. The contract of a married 
woman is generally void, but for a different reason. She is sup- 
posed, in law^ to have no will, but to be entirely under the con- 
trol of her husband. The subject of her contracts will be resum- 
ed in another place, under a distinct head. 

2. It is essential to every valid contract, that it should be made 
upon a sufficient legal consideration, A contract or promise 
made without any consideration at all, is called nudum pactum, 
or a bare promise, and is wholly void. See Coggs vs. Bar^ 
nard, 2 Ld. Rayra. 909. But a gift, accompanied with a deliv- 
ery of the articles, though a species of contract, would be good 
so far as to convey all the title, which the giver had in them. 
But, if the giver's title turned out to be bad, no remedy could be 
had against him ; since to imply a warranty of his title to the 
goods, would he giving effect to a mere nudum pactum. It will 
immediately be perceived, however, that an adequate considera- 
tion is by no means necessary to the validity of a contract ; since 
any act, matter, or thing whatever, done, by the party to whom 
a promise or contract, is made, at the request of the person making 
the promise or contract, if it be, either prejudicial to the doer, or ad- 
vantageous to the promisor, will be a sufficient consideration in law 
to make a promise or contract binding. Com. Dig. Assumpsit, B. 

But if there is a consideration, and it be not illegal, the value 
of it is but little regarded in law. For, every man having a legal 
capacity to contract, is supposed to be a suitable judge of the 
value, he may choose to set upon either his property or his ser- 
vices. Thus, if he should choose to sell an estate worth $1000, 
for $\0 only, he is perfectly at liberty to do so, if he does not 
injure his creditors by it ; for, in fact he may give it away if he 
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pleases. So, if he should agree to build a house, for a very in- 
considerable sum of money, he will be bound to do it. For, the 
law will not be his guardian, nor interfere in any bargains he may 
make, but will leave him to his own discretion. This, however, 
is upon the supposition, that no fraud nor imposition is practised ; 
for, fraud makes all contracts void ; and a very inadequate con- 
sideration would furnish more ground to suspect fraud, than a 
mere gift under the same circumstances. 

But an insufficient consideration is the same as none at all ; 
and an insufficient consideration is such as the law considers en- 
titled to no weight, though in fact, it may have been the principal 
motive or inducement to make the promise or contract. As it is 
of importance to have distinct ideas on this subject, it may not be 
amiss to state the difference between deeds, contracts in writing, 
and merely verbal contracts, as also between contracts executed 
and contracts executory, in relation to the consideration upon 
which they must be made. A contract executed, as for instance 
a gift of a horse, accompanied with the delivery of the horse, is 
good without any consideration, and the giver cannot reclaim it. 
But a contract executory, as a promise to give a horse to-morrow, 
without any consideration, even though it should be reduced to 
writing, would be void. There is this difference, however, with 
regard to written and unwritten contracts, that the person to whom 
the horse is promised by mere words, may recover the horse or 
damages, if he can connect the promise with any valuable con- 
sideration for it ; but the proof must come from him, and if he 
cannot prove the consideration he must fail. But, if the promise 
is made in writing, and a consideration is stated in it, a person to 
whom the promise is made, will be entitled to recover the horse 
or damages, unless the promisor can prove that in fact there was 
no consideration for the promise, in which case he will not be 
held to perform it. If the promise is contained in a deed, that 
is, an instrument under seal, the law will presume, that there was 
a consideration, and the promisor, or more properly the cov- 
enantor, will not be permitted to prove that the deed was made 
without a consideration. The reason is, that the law considers a 
sealed instrument as of so high a nature, as to import a consid- 
eration of Itself. If, however, a deed should be given for a con- 
sideration, prohibited by law, the maker of the deed would be 



CONTRACTS IN GENERAL. 23 

allowed to prove the consideration to be illega], and the deed in 
this way would be rendered void. 

A debtor is not allowed to give away his property, so as to de- 
fraud his creditors ; and a deed of gift made by him under such 
circumstances, would be void as to the creditors, who might at- 
tach the property as still belonging to him, though if they did not, 
the deed would "stand good. The same remark applies to the 
case of a sale of goods for so small a consideration, as to raise a 
presumption of an intention to defraud the creditors, though such 
sale would stand good between the buyer and seller, until set 
aside by the creditors on account of the apparent fraud. But 
where the interests of creditors are not concerned, any valua- 
ble consideration, however unequal, that is not prohibited by law, 
will be considered sufficient to support any contract whatever, 
whether executed or executory. A few instances and examples, 
however, may be useful by way of illustration. 

Any inconvenience or disadvantage arising to A, by the act 
of B, or voluntarily incurred by A, at B's request, is a sufficient 
consideration in law for any contract or promise, which B may 
make with or to A. So also any act done by A at B's request, 
whether to B, or to a third person, whether B or the third person 
derives any advantage from it, or not, is also a sufficient consid- 
eration for any contract or promise from B to A. Lampleigh v. 
Brathwait, Hob. 105. pi. 129. 

If A promises to pay B a certain sum of money, if he will 
endeavour to do a certain act ; if B can show that he did his en- 
deavour, it will be a sufficient consideration to support the prom- 
ise and entitle B to the money, whether he succeeds or not. See 
ibid. T. Raym. 400. Yelv. 11. If A has a claim against B, 
which, however, cannot be enforced at law, and assigns it to C, 
who, in consideration of it, agrees to pay him a certain sum of 
money for the transfer ; if C, under the assignment, realizes the 
claim from B, it will be a sufficient consideration to support the 
promise from C to A. But if C should fail to realize the claim, 
the consideration would hardly seem sufficient ; since, though a 
moral obligation, which cannot be enforced at law, is sometimes 
a sufficient consideration to suppoft an express promise to per- 
form it, the assignment of such an unsupported right seems hard- 
\j entitled to the same regard. See 2 Bing. 437, 



24 CONTRACTS IN GENERAL, 

A mere moral duty, which cannot be enforced at law, if of 
perfect obligation, as the duty of paying a debt, barred by the 
statute of limitations, or discharged by a bankrupt's certificate, 
<^is a sufficient consideration to support an express promise, if plain 
and explicit. See 2 Hen. Bl 116. But, otherwise, not. 4 
Taunt. 613. 

If A commences a suit against B, on a doubtful point of law, 
and B promises A, if he will relinquish his suit, to pay him a 
certain sum of money ; if A relinquishes his suit against B, it 
will be a sufficient consideration to support the promise, whether 
A would have recovered against B in the suit so relinquished or 
not. See 5 B. and A. 117. See also Dyer, 272. a. the case 
of a person who promised to pay a debt contracted while under 
age, upon forbearance of suit. So it is held that the compromise of 
an action of slander, is a sufficient consideration for a promissory 
note, though the words laid in the declaration are not actionablei 
and no special damage is alleged. See O^Keson v, Barclay. 2 
Penns. R. 531. If A tells B, that if he will deliver bis goods to 
him, he will take care of them and return them gratis, and B 
accordingly delivers them to A, this delivery of itself is a suffi- 
cient consideration to support A's promise to take care of and 
return the goods. See 2 Ld. Raym. 909, Coggs and Barnard. 
So the giving of consent or permission, where the party has a 
right to withhold it, is a good consideration. Hob. 10. pi. 21. 
Godb. 216. 1 Sid. 132. pi. 4. But where the case falls un-. 
der any of the following heads, the contract or promise cannot 
be enforced at law, for want of a sufficient consideration. 

Where there is no moral obligation previously existing, an ex- 
press promise, however plain and explicit, will not of itself sup- 
ply the want of it, and will not be binding, though reduced to 
writing, if the want of consideration can be satisfactorily shown. 
And therefore if a master of a ship should promise to pay extra 
wages to the mariners, if they would exert themselves in a storm, 
the promise would be void, because they are bound to exert 
themselves to the utmost without any such extra pay; and, if 
6uch promises were binding, njariners might be tempted in every 
emergency, to hold back from performing their duly, with the 
expectation of having such promises made to them. 

Where there is an es^press promise founded simply on an anteca- 
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dent moral obligation, whether such promise is binding or not, 
does not seem absolutely settled. See note to Wennall v. Adney, 
3 Bos. and Pul 247. «See also Mills v. Wyman, 3 Pick. 207. In 
tiiis last case, a son of full age, and who had ceased to be a member 
of his father's family, was taken sick among strangers, and being 
poor and in distress, was relieved by the plaintiff. The father 
afterwards wrote to him, and promised to pay the expenses in- 
curred. It was held, that the promise was void, for want of a 
legal consideration ; and that the general position that a moral 
obligation is a sufficient consideration for an express promise, is 
to be limited in its application to cases, where a good or vahaable 
consideration has once existed. Yet, in 2 Leonard, 111, it is 
held, if a physician, who is my friend, hearing that ray son is 
sick, goeth to him in my absence, and helps and recovers htm, 
and I being informed thereof, promise to pay him for it, an ac* 
tion will lie for the money. And in Stewart v. Eden^ it was 
held, that an equitable obligation, is a sufficient consideration. 2 
Caines, 152. 

So, forbearance is no consideration, where there is no cause of 
action before. 1 Stra. 94. And therefore, if A be iUegaUy 
arrested at the suit of B, and C agrees to pay the debt if B will 
release A from custody^ the promise will be void for want of con- 
sideration. Willes, 482. 

The duty arising from natural affection, being one of imper* 
feet obligation, is considered insufficient to support a promise. 
See 3 Pick. 207. So, love and friendship are insufficient con- 
siderations. 

Where the consideration of a promise is the performance of 
an act altogether frivolous and useless, it is the same as no con- 
sideration at all. 

An act already done before a promise is made, without any re- 
quest express or implied, of the party promising, is not a suffi- 
cient consideration to support that promise. 2 Stra. 933. If, 
however, the act so previously performed, is at all advantageous 
to the party promising ; if he makes an express promise, it will 
be considered as equal to a previous request. But the law will 
imply no promise to make compensation for an act so gratuitously 
performed, as it will where the act is performed in consequence 
of a previous request* And if the act so performed, is of no 
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service to the promisor, an express promise will .be iosufficienti 
for want of a consideration, unless an express, previous request 
to perform the act, is proved. The following cases may serve 
for illustration. Suppose then A furnishes goods to B, and C 
afterwards promisor to pay for them, this consideration is insuffi^ 
cient. But suppose A at the request of C, furnishes B with 
goods, and C afterwards makes an express promise to pay for 
them ; this consideration is sufficient. So if A, without orders 
from B, buys goods for B, here if B accepts the goods, he of 
course must pay the price ; but without an express promise, be 
will not be bound to pay A a commission for his services. Where 
A owes B a sum of money, and C promises B to pay it, if B 
will give indulgence for a certain time, this forbearance of B, 
will be a sufficient consideration to support the promise. Since 
the Statute of Frauds, this promise will be void, unless reduced 
to writing ; but this is not for want of consideration, but because 
it does not comply with the requisitions of the statute. 

Though a consideration entirely past, and from which no fur- 
ther advantage or other effect can be derived, is not sufficient to 
support a promise ; yet if the consideration though past, still 
continues to be advantageous, it will be a sufficient consideration 
for a contract, and technically it is called a continuing considera- 
tion. 1 Leo. 102. So, if it is executed only in part. 

Where there are mutual promises, that is, each party promises 
to do something to or for the other, each promise is a sufficient 
consideration for the oiher. But where both parties have a legal 
capacity to contract, if one of such mutual promises is not bind- 
ing, the other also ceases to be so. See 1 Ld. Raym. 386. Yelv. 
134. But in case of mutual promises where one of the parties 
is a minor though he is not held, still the other is. 

In cases, where the consideration of the mutual stipulations in 

a contract, is nothing notore than promise for promise, either party 

may call on the other to perform his promise, without offering to 

perform his own, as soon as the time of performance arrives. 

But they must both be made at the same time, or otherwise, both 

will be void, as made without consideration. Hob. 88. 

1 And generally, where there is something to be performed by 

j each party to a contract, and the promise of him who is to per- 

/ form last, is only made in consideration of the performanee of 
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the other party, of his part of the contract, he who is to perform \ 
first, before he can have any right to call on the other to perform, \ 
must perform his own part, if he can do it without the consent \ 
or concurrence of the other ; but if he cannot, he must offer to \ 
perform ; and if the other will not accept the performance, or 
will not permit it, he may then have his remedy at law, precisely 
as if he had performed. But, if the consideration of the promise 
is any thing unlawful, the promise is not binding : or, if the con- i 
sideration is grounded on two things, one of which is unlawful^ 
the promise is not binding. See Featherston v. HutcMnsony Cro. 
Eiiz. 200. 1 Sid. 38. If, however, one of two things, consti* 
tuting the consideration, is merely void and not illegal, the promise / 
will be good for the other. Cro. Jac, 127. / 

The law with regard to unlawful considerations will be best 
illustrated by a few cases. First, A gives B $100 to bribe him 
to do an unlawful act ; whether B promises to perform it, or not, 
he will not be bound to do so, but the law will allow him to re* 
tain the money gratis* 

2. B promises A to give him $100, if X will do a certain un- 
lawful act : here, if A performs the act, B will not be bound to 
pay the $100. 

3. A gives B an estate by deed, containing a condition, to be 
void, unless B, within a certain time, performs a certain act, 
which is unlawful ; in this case, B takes the estate, and the con- 
dition itself is void ; so that without performing the unlawful act^ 
he holds it precisely as if it had been given to him by deed with- 
out any condition. 

4. A gives B a bond to convey to him a certain estate as soon 
as B shall perform a certain unlawful act ; here the bond is ?oid| 
and if B should perform the unlawful act, he would not be en- 
titled in law to claim the estate. 

With regard to illegal considerations, not only all those, which 
have a tendency to favor the commission of crimes, or generallyi 
to a violation of Statute Law, are included, but those also, which 
are grounded on any act which is an offence to decency and good 
manners, or which are In any respect, such as public policy docs 
not tolerate, are comprehended in this class. Suppose, for ex- 
ample, A promises to give B $100 to induce him to vote for a 
particular candidate for some public office ; in this case, though 
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B has an undoubted right to give hia vote for such candidate ; 
still, though he should do so, the law will never enable him to re» 
cover the j^lOO from A; because independently of any statute 
against bribery at elections, such transactions are against public 
policy. And if A had actually paid $100 to B to induce him to 
vote for such candidate, and B, after taking the money, had given 
his vote for another, A could never recover back the $100 from 
B. See Cowp. 341. 2 Wils. 133. 5 T. R. 699. 4 T. R. 
466. Contracts, to be void as against public policy, must be 
unquestionably so ; if the matter is doubtful, the contract will be 
binding. See Richardson v. Mellish, 2 Bingh. 242. 

Contracts of the foUowmg kinds have been decided to be ille-^ 
gal and void. 

An agreement to restrain a man from carrying on any lawful 
trade is void ; but if the restraint is limited to a particular place, 
the contract will be good. 2 Saund. 156. n. 1. But, 

An agreement between two persons carrying on the same busi- 
ness, not to oppose each other, out to charge the same prices, i» 
valid. 2 Chitty's R. 407. 

An agreement in restraint of trade, in order to be good» 
must have the following requisites; 1. It must be made upon 
some good and sufficient con;^derati<N). 2. It must be con- 
fined to reasonable limits. 3. It must not be so large as to 
interfere with the paramount interest of the public, nor be 
larger fhan the necessary protection of the . party with whom 
the stipulation is made. And therefore where a dentist of mod- 
erate skill, agreed to abstain from practising over a district 
200 miles in diameter, in consideration of receiving instructions 
and a salary from a surgeon, determinable at three months, it 
was held to be void as not conformable to the above require- 
ments. Homer v. Graves. 7 Bingh. 735. 

An agreement not to marry any other person than A B, where 
she is not bound to marry him, is void. 4 Bur. 2225. All 
agreements in restraint of marriage, are void. 1 East. 22* 

A promise of a reward for procuring a marriage, is void. 3 
P. W. 75. n. 1. Co. Litt. 206. b. n. 1. 

Any contract to hinder the course of justice, is void. See 16 
jMass. R. 93. Edgecombe v. Rodd and others. 5 East 294. 

Where a bond is given, with conditioo to do several things, and 
some of them only are against law, the bond will be good as to 
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Ibose things whieh are agreeable to law, and void as to tboie 
which are against law. < Co. Litt. 206. b. in noii$. Yet it is held, 
that, where a condition against a statute, is void for part, it is 
void for the whole. See Racket v, Tilly* 1 1 Mod. R. 94. 

An engagement to indemnify any public officer, for doing an 
illegal act in his office, is void. But not, if the unlawful act is 
already done. Qu. See 11 Mod. 93. 14 Johns. 361. 

Since an insufficient consideration will not support a promise, 
though it should be reduced to writing and signed by both par- 
ties, it w«ll be better, in cases not within the Statute of Frauds, to 
omit the consideration, than to insert one which is insufficient; 
for, if none is stated, any sufficient one may be offered in proof, 
'if there be any such. But, if an insufficient one is stated, it is 
not reconeileable' with legal principles, to admit evidence of any 
other. 

3. To a vuKd contract^ the con$eni of the contracting parties 
must he perfectly free ; for otherwise the contract wiU be entirely 
voidy and it is of no consequence in this respect, ivhether the 
party to be benefited by the contract be a party to the violence 
or not. 

In general^ the violence must be offered directly to a man's 
person, as by threats of doing him a bodily injury, or by keep-^ 
ing him in unlawful confinement, nntil he enters into the contract* 
And it seems, that illegal violence makes a contract 90 entirely 
void, that if A should compel B by vic^ence to give bim a prom^ 
iesiory negotiable note, and A should afterwards endorse it over 
to C, who had no notice of the illegal transaction, and should re* 
ceive the value of the note of C, still C could not recover it of 
B, though he might compel A to refund the money paid him 
for it. 

Bat, if a person is arrested and imprisoned on a just demand, 
and, to procure his enlargement, should give a bond for the 
amount, he will be bound by that bond. But if the clum is 
groundless, and the process is sued out oppressively, and the 
party is committed to prison and there gives such a bond, it will 
be void as obtained by fraud and oppression. See the doctrine 
on this subject examined in 6 Mass. R. 5^06. See also, 1 Atk.. 
•409. . And for the same reason, if a person should be committed 
prison, oa a just caiae of action, and'wbile imder the terror of 
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an arrest, or the distress of imprisonment, a bond should be ex-< 
torted from him for a larger amount than was actually due, re* 
dress ought to be allowed by reducing the penalty of the bond to 
the amount fairly due. 

It has been held, and seems to be a prevailing opinion, that if 
a man should compel another to give him a bond for the payment 
of money, be. by tlireatening to beat him, if he did not^ the 
bond would be good, because a man of ordinary firmness would 
not be affected by any such threats, being under the proteciion 
of the law, to which he might resort if he should be thus ill 
treated. This reasoning, however, savors of a barbarous age. 
For, the law is ordained expressly for the protection of those 
who have not courage to right themselves. The single question 
should be, whether the bond was given under the terror of an 
illegal threat, and not whether the party be timprousor not. For,, 
if the bond be thus extorted from him, the injury is precisely the- 
same, whether the threat be of a greater or less degree of in-^ 
jury. 

A contract must also be made without fraud, otherwise it will 

be void. On this subject, two principles appear to be firmly 

established by numerous decisions. First, That if there is any 

* fraud or imposition practised by one of the contracting parties 

upon the other, the contract will be void at the discretion of the 

* person defrauded ; but if he Is willing to abide by it, the fraudu-. 

lent person will be bound. 
^^2. Where a contract is made between two persons, whereby a 
X third person, not a party, is defrauded, the contract, though bind* 
I ing between the two parties, will be void so far as may be neces* 
vsary to secure the right of such third person. Tlie application 
of this latter principle is confined almost entirely to contracts ex- 
ecuted, such as deeds of lands, and sales of goods and chattels. 
And therefore, if a man, being in debt, should give bis estate 
away to his children, so as to render himself insolvent, the gift, 
in whatever manner it may be executed, will be void as respects 
creditors, who may attach it, precisely as if no such gift had 
been made. So if the debtor should sell his goods or estate to a 
friend, for so small a consideration as to make it evident that 
there was some trust or understanding between them, that the 
seller was to have the benefit of the goods, or profit of the pro* 
perty so conveyed, notwithstanding the salOi it would be void.. 
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Orif, notwithstanding there appeared to be a fair valuable eon- 
i^deratton given for the goods, or the estate, it could be made to 
appear, that no consideration was in fact ever paid, the sale in 
like manner would be void, as respects creditors. And the law 
would be precisely the same, if the debtor, by collusion with a 
friend, should suffer him to recover judgment against him, and 
take his property in execution, with a design to defraud his just 
creditors. For the whole proceeding would be void as respects 
them, and they might attach the real or personal estate, so long 
as it remained unsold in the hands of such fraudulent judgment 
creditor, in the same manner as if no such proceedings had taken 
place. See Tvrynes* Case, 3 Co. 80. 

Where A is indebted to B, and B sells A goods, and C is* 
guarantee, if there is a private agreement between A and B, 
that A shall pay B a further sum towards the old debt, C is dis- 
charged. 3 B. and C. 605. 5 D. and R. 505. 3 Cbitty's 
Com. Law. Guaranty. 

An agreement to allow poundage for customers, is void. 4 
Esp. R. 179. 

If all the creditors of an insolvent, consent to accept a compo- 
sition for their respective demands upon an assignment of his 
effects by a deed of trust, to \yhicb they are all parties, and one 
of them, before he executes, obtain from the insolvent a promis- 
sory note for the residue of his demand, by refusing to execute 
till such note be made, the note is void in law, as a fraud on the 
* rest of the creditors. If the insolvent should afterwards make^ 
a new promise to pay the note, it will be void for want of con-* 
sideration. 2 Term Rep. 763. And where money, has been, 
extorted by a creditor by refusing to sign a baukrupt's certtficaie,. 
until it was paid by the debtor's sister, it was held that she might 
recover it back ; it being the same thing in effect, whether it wbs^ 
paid by him or her. 2 Doug. 696, in notis. See also S Term 
Rep. 17. 

Whenever there is a fraud upon the general agreement o{ all 
the creditors, by a particular stipulation with any of tliem, it will 
be void. A secret agreement made between the insolvent and 
•ome of the creditors, (merely giving them better security) in or- 
der to induce the other creditors to agree to the composition is 
void, for the same reason. See Leicester v* lUse. 4 East. 372. 
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So, if a creditor, in order to induce other oreditofiSi to djaebaigd 
a debtor, or to compound for part of their debts, agrees to dis- 
charge the debtor himself, he cannot afterwards recover bis own 
debt. 2 Stark. 417. " 

iBut it is not easy to say precisely, what is, and what is not 
such fraud, as shall make a contract void between the parties 
themselves, in every case that may arise. In general, neither a 
mere lie as to the value of property ; a misrepresentation of the 
operation of a legal instrument ; a misstatement of facts, where 
the other party knew the truth ; an inadequate price ; nor weak- 
ness of intellect in the parties, vn\\ singly be sufficient to consti- 
tute fraud, so as to make an instrument void in law. See Cbitty 
on Contracts, 223. Comyn on Contracts, 38. But wbene there 
is a gross misrepresentation of facts on the sut^t of a costraot, 
it will be void between the parties. 4 Dall. 250. A material 
alteration in a contract, will make it wholly void. Com. Dig. 
Fait. 4 T. R. 320. But this must be understood, at the option 
of the other party. 

In the case of Cochran fy al. v. Cummings^ the defendant be- 
ing indebted to the plaintiffs for goods sold and delivered, con- 
veyed to them a tract of land in satisfaction of it, which be rep- 
resented to them as very valuable, and such as would s^ll in two 
or three years for a price from two to six dollars an acre. The 
plaintiffs, relying upon these representations, took the deed. But 
the land in fact was of no value whatever. The plaintiffs there- 
fore brought an action for the price of the goods, and th^ court 
charged the jury, that if they should be of opinion, that there 
was a gross misrepresentation of facts, they should consider the 
conveyance as no payment, although the plaintiffs had agreed, 
under the deception, to accept it in satisfaction, and the verdict 
should be for the whole amount of the demand. The jury found 
accordingly for the plaintiffs. 4 Dall. 250. 

In Vrooman v. Phelpsj it was held, that parol representations 
as to the quality of a thing, made antecedent to a contract, though 
false and fraudulent, and though they may have induced the pur- 
chase, cannot be pleaded to make the deed void. 2 Johns, 177.- 
See also, 1 3 Johns. 430, where it is held, that to avoid a deed 
at law, on the ground of fraud, it must relate to the execptipn of 
the deed. In that ease, the defendant had purchased a QOi^Uun 
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pattot right ef the pkbtiff, aod p^n bim a boad io paymemy 
bdag iDJfitteiieed bj bis fraud uleiit and fake representations of it« 
value. It turned ottty however^ to be of no value. But tbe Cowl 
held that this was no defence to an action on the bond, either by 
special plea^ or nnder the general one, n^n eat factum. But, in 
many eases, where the contract cannot be avoided at }aw» om tbe 
ground of frauds tbe iajured party may have a special action om 
the case for tbe deecit, &c. See IQ Johns. 457. 18 Johns. 403. 

Where an auctioneer, in order to prevent competition, knocked 
down the premises offered for sale, at half price to bis brother, it 
was held that the sale was void, and that the purchaser acquired 
DO title by the deed executed to him. Jadaon v. CrafUf 18 
Johns. 110. 

In the case, AUison v.* Matthia$f the defendant recommended a 
customer to tbe plaintiff, as a man of property, who trusted him 
with goods, which were sent to the defendant's house* Tbe cua* 
tocner, without paying the plaintiff for the goods, gav« tbe defen* 
dant a btU of sale of them and immediately absconded. Tba 
judge charged tbe jury, tfaat, if there was a combination between 
the defendant and tbe other to defraud the plaindff, that then the 
property did not pass, and the plaintiff would be entitled to re-* 
cover. But, if the sale was fair at the time and without coUusioDi 
that then there ought to be a verdict ior tbe defendant. The jury 
found a verdict for tbe plaintiff, which, on a motioo for a new 
trial, tbe Co«rt refused to disturb. 3 Johns. 235. 

The fraud of an agent will make a contract void, precisely aa 
if it were the fraud of tbe principal. 1 Stark. R. 434. 

In many cases it will be neeessaiy to resort to a court of e^** 
ty, in order to obtain relief from contracts,* which have been uo* 
fairly obtained ; and, indeed, the fraud falls almost peculiarly 
within tbe jurisdiction of such a tribunal, which can do exact 
justice between the parties, while courts of law in general can 
only make the fraudulent acts void. In a court of law, to avoid 
an instrument, fraud must be clearly proved. An erroneous 
statement or a mistake, is not sufficient for tbisjpurpose. Where, 
fraud is clearly proved the courts of law and equity have concur* 
rent jurisdiction. The other cases betong to equity abne. See 
5 Cowen, 609. As this subject is a very copious onci some, 

3 
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ofilj, of the most prominent eases will be stated* In general, if 
A personates B, or forges his name to any instrament, whether 
sealed or unsealed, and by means of it obtains money of C, C 
alone must bear the loss. . 

If B is an illiterate person and a deed is falsely read to htm, 
and he executes it, it will be void. So, if a writing is correctly 
read, but another is substituted, and he executes it, h will be TOtd. 
So, if a deed is signed and sealed by A, but he retains it in his 
own possession, and afterguards B obtain possession of it fraudu- 
lently, without any delivery from A, it will be void. In cases 
similar to those just suggested, the instrument not being executed, 
as was intended, or not being the one intended to be executed, is 
cot, tfi laWf the deed or contract of the party upon whom the 
fraud is intended to be practised. But in cases, where the deed 
executed is precisely what he intended, but he has been practised 
upon to induce him to make it, the instrument remains his deed^ 
until it is set aside at law or in equity, or he is otherwise relieved 
from its operation by a court of equity. It remains then to con* 
sider in what cases a court of equity will relieve from the opera- 
tion of deeds and writings, obtained by fraud and imposition. 

There seems to be but one general principle on the subject in 
equity, which is, that the court will relieve against all contracts 
where any imposition has been practised upon a party, under 
whatever description it may fall. Thus, equity will relieve, it 
advantage has been taken of a man's ignorance ; or the weak- 
ness of bis understanding, or the necessity of his situation. 

Equity will not relieve merely because the price or considera- 
tion of a bargain, is grossly inadequate ; for, a man may give 
away bis estate if he chooses ; or, sell it as cheap as he pleases ; 
but, where the inadequacy of the price is such as unexplained, 
will show immediately either ^ that the party did not understand 
the bargain he made, or was so oppressed, that he was glad to 
make it, knowing its inadequacy, it will show a command over 
him which may amount to fraud.' See 2 Br. Ch. Ca. 175« 
And therefore, though equity will not grant relief merely be« 
cause the price is grossly inadequate, yet it may often relieve oft 
the ground of fraud, which may be proved by the inadequacy of 



tfie priee idoae, unexplained* See 13 Vesey, jr. lOS, in Louh- 
iher v. Lawther. S Br. Ch. Ca. 167. 

Where a conyeyance is made by one kiDsman to another, and , 
part of the consideration is love and af»ction, however inade- 
quate the pecuniary consideration may be, there will be no 
pretence to set a deed aside in equity on that account, be- 
cause love and affection would alone support the deed. See 
WhaUof V. WhaUey, 1 Merivale, 436. 

But a sale of land at one half-penny per square yard, when 
the purchaser knew it to be worth four times as much, was held 
to be fraudulent and void in equity. In this case, it was heldi 
that a desire of concealment on the part of the purchaser, of the 
value of the land would be such a fraud as would set aside the 
transaction $ because in equity parties to a contract are sup- 
posed to treat for what they think a fair price% Deane v. jRa«- 
tranf 1 Anstr. 64. 

In WUUa V. Jemegan^ the chancellor held it not to be suffi- 
cient to set aside an agreement, to suggest weakness and indis* 
cretion in one of the parties who has engaged in it ; for, suppos- 
ing it to be in fact a very hard and unconscionable bargain, if a 
person will enter into it with his eyes open, equity will not relieve 
him upon this ground only, unless he can shew fraud in the party 
contracting with him, or some undue means made use of to draw 
him into such an agreement. 2 Atk. 251. 

In Underhill v. Horwood, the chancellor (JU. Eldon) held, 
that where the terms of a bargain are so extremely inad- 
equate as to satisfy the conscience of the court by the amount 
of the inadequacy, that there must have been imposition, or that 
species of pressure upon distress, which amounts to oppression, 
the Court will order the instruments to be delivered up. 10 
Vesey, jr. 209. 

Where a man, for a certain collateral consideration, made a 
pretended conveyance of an estate, which did not belong to himi 
it was decreed, on biU brought, that he should make a convey* 
ance of an equal portion of the best part of his estate. Amb. 
i20. 

Bonds and mortgages, obtained of young heirs as security (or 
debts contracted at extravagant prices, will be relieved against 
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in equi^i iq thft tbey will stand as seeuritjr for so niidi toAff at 
is fairiy due. 2 Atk. 39, 1 Bn Ch. Ca. 1. 

An unconscionable bargain, made with an heir expeotantj for 
Us expectancy, is void, not only on the ground of oppression, but 
b^ause of its pernicious tendency. 1 Br. 1. In this Common- 
wealth it is void as a fraud on the ancestor. 

If a deed is obtained by imposition or cireamvention, from a 
person of weak understandings though not disqualified in the view 
of the law to make contracts for want of discretion, equity will 
grant relief against it* See Garttide v. bkerwood^ 1 Br. Cb* 
Ca. 558. 

And, in many cases, equity will relieve, where agreements are 
made under a mistaken impression with regard to quantity or 
value. 1 Anstr. 64. So a conveyance, from persons uninferm- 
fid of their rights, though obtained without fraud or imposition, 
has been set aside. 2 Bro. Ch. Ca. 150. 

Where a deed is entered into between parties, who are ac- 
quainted with the extent of their rights, in order to put a stop to 
litigation, equity will not relieve, however inadequate the consid- 
eration may be. 1 Br. Ch. Ca. 22. 

Where a deed is good at first, between the parties, it seems no 
subsequent fraud will make it void, as between them ; but if it is 
fraudulently concealed, or is not followed, and third persons are 
in consequence defrauded^ it wiU be void as to them. Hunger'^ 
ford v. Earle, 2 Vern. R. 362. 

Put silence only postpones, where it is fraudulent ; a conceal*^ 
ment of a title- cs^n never be fri^udulent, where the party supposed 
to be in fault is iq fact ignorant of his title. Positive acts stand 
on a different ground. For, even where there is do fraud, if a 
loss must fall on one of two innocent persons, it shall be home 
by him whose act occasioned it. Robinson v. Justice, 2 Penns. 
R. 19. 

4. The act performed^ or contracted to he perforfned, must be 
such as the law permits ; otherwise the contract unll be void. 

The law wiU not lend its assistance to enfproe any eontraels, 
which may lead to the commission of crimes ; or, which tend to 
a violation of decency and good manners ; or, which might serve 
as an inducement to any pubtb oflSce^, to negleot ^ duties of hie 
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officei or make a corrupt or oppressive use oCiU pawers. All 
such contracts are void. See Cro. Car* 3S7, 3$3, 361. 3 Th* 
Jones, 24. 

If a contract is made to do t^o things, and one is unlawful, the * 
contract is void for both. See Featherston v. Hutchinson^ Cro. 
Eliz. 200. 1 Sid. 38. 

5. Subject to the exception of contracti made with tnfanii 
and thoscy in which an option U expressly given to one of the 
parties f contracts ttiu^t be mutual ; and if bne is not bounds the , 
4^her also is at liberty. t*or, if one is not bound, the consider- 
ation of the contract so faj: fails. 

This, however, it seems, must be restricted to cases at com- 
mon law; for, uiider the statute of frauds, it is sufficient, that 
the party, who is to be charged, signs the agreement ; and he 
Ukrill be bound, ahhough the other party has an option whether to 
abide by the contract or not, which will not bind him under 
the statute, for want of signing. 
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CHAPTER n. 

The Comtructiany the Perfarmaneef and the Rescinding of 

Contract. 

f It 13 a general rule in morality, that eveiy man shall perform 
f bis promise in the sense, in which be knew the other party 
I understood him, at the time of making it. 

But, as this is not always susceptible of proof at law, it has 
been found necessary to resort to certain principles of construc- 
tion, where there is a disagreement between the parties, as to 
the sense, in which a contract ought to be understood. It may 
not be amiss to premise here, that, where a contract is reduced 
to writing, whether sealed or unsealed, all previous conversa- 
tions and understandings in relation to the subject of it, are 
considered at an end, etcept so far as they are expressed in 
the writing, which is presumed to contain all that the parties 
concluded upon, in relation to the subject of it, Yin. Abr, 
Contract. G. 26. A general rule hence results, that the tes«<* 
tin^ny of witnesses shall not be received to alter the terms of 
a contract in writing ; the writing itself being generally the 
beat evidence of the intention of the parties to it, at that time. 
Yet, though an agreement is in writing, and no testimony will 
be received of mere verbal stipulations, to add to, or to take 
from what is contained in it, yet if the contract is not sealed, 
the parties may agree without any writing, to give up the agree- 
m^t or bargain, before any breach of it has taken place, and 
such agreement, though proved by mere verbal testimony, will 
be binding. But if the contract has been broken, it is neces- 
sary that a release of it should be made by an instrument un-> 
der seal. For, if the party injured by the breach, should agree 
by words only, or by a contract in writing, but unsealed, 
not to sue for the breach, he might dp it notwithstanding, and 
the only remedy of the other would be on the agreement not to 
0uei which, if not made on sufficient consideration^ would be 
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merely void, as a bare] promise, technically called nudum yure- 
turn. 

The first principle with regard to all contracts, is to suppose 
that the parties had some rational object in view, in the forma-] 
tion of it, and did not intend to waste their time in any thing] 
absurd or frivolous, tf therefore any sense can fairly be dis-i 
covered, in which a contract may be understood, and support-J 
ed at law, it shall always be taken in that sense, rather than iij 
one which would render it void, inoperative or useless. 

Where two constructions may be given to a contract by 
x>iie of which the contract would become illegal, or against kw,. 
the other shall -be preferred ; the parties shall never be pre- 
sumed to intend any thing that is illegal, or which the law does 
not permit. See Shep. Touch, chap. 8 Rule 9. 

Where two constrjictions may be given to a contract, and one 
may be equitable and reasonable, and the other would be ine- 
quitable or absurd, the former shall always be preferred, though 
apparently not so obvious, if consistent with the terms of the 
contract. But, where the language of the contract is plain, di- 
rect and explicit, the contract must be taken as it is. There 
can be no room for interpretation in such a case, and to put 
an unusual sense on words, merely because the bargain other- 
wise would seem to be unequal, wouM be in fact assuiaing the 
power of making contracts for the parties. 

The intention of the parties must govern in the construction 
of the contract ; and ^ where their intention is legal, but by the 
most obvious construction of the contract, it cannot be carried in- 
to effect, but by another construction it may, the latter shall be 
adopted. See Throckmerton v. Tracy j Plowd. 160. Cowp. 7 14, 
Where a contract appears to be drawn up in technical sphiwe- 
ology, there would be good reason to give it a technical con- 
struction and interpretation, in order to discover the intention 
of the parties. But, where ordinary language only is used, the 
words and phrases should rather be taken in the sense, in which 
they are commonly used. 

Where a contract is drawn up between persons exercising a 
particular trade, in which certain expressions are always used 
in a certain sense, those expressions should be so taken in the 
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OQotraet, thou^ they may also bear a differeitt interprettttoii } 
and it seems, evidence may be introduced to show, in wbal 
sense they are uoderstood in the trade. For though new terms 
oonoot be introduced into any written instrument under seal, 
by the testimony of witnesses, yet the terms of a roercaDtile 
oontract may be ascertained by usage thus proved. 8 Taunt* 
261. 

j The intention of the parties should be gathered from all parts 
of the contract, considered in connexion with each other. To 
select part arid reject part, is to no^ke a new and different con- . 
i tract between the parties. Set Earl of Claurickard's case, Hob. 
373. Plowd. 140, 288. << He is a bad expositor, who destroys 
the text." 

General words should yield to express restrictions and ex* 

ceptions; and, where it would be unreasoDable to understand 

them in their utmost latitude, they should be confined to the 

>~ occasioui which gave rise to the contract. 5ee Shep. Touch. 

chap. 5. Rule 8. 

When a single word or clause in an agreeraeat, is wholly un* 
intelligible ; but the rest is plain ; what is uninteUigible should 
"^ be rejected. 

In Layton v. Pearce^ it was held, under an agreement to per- 
form one of two things, the option is in the person who is to per** 
form. Doug. 15. 

Where it is uncertain, to which of the parties certain expres- 
nons are to be applied, they shall be applied to him, to whose 
trade, business, occai^ons, &c. they peculiarly belong. See 
Shep. Touch, chap. 5. Rule 10. But, if this is not sufficient, 
the last rule, which is somewhat arbitrary, is to take the words 
most against the person u^ng them. This, however, in general 
can only be applied to deeds poll, and not to indentures. Piowd. 
134. 

A contract is to be construed with a reference to the law c^ 
the place where it is made, unless it is apparent that the par- 
ties had in contemplation the law of a different place. But 
though a contract made abroad, bearing a higher rate of interest 
than is allowed here, may be enforced by a judgment rendered 
according to the law of the place where the contract was made. 
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yel such judgment, if unsatisfied, will only carry interest accord- 
ing to our law. 1 Bl. Rep. 267. 

The object of putting a construction upon a contract, is to dis- | 
cover the intention of the parties. But where the parties have 
reduced to writing so much only of their agreement as will serve 
to refresh their memories with regard to it, while the rest is left 
to a mere understanding between them, it is obviously impossible 
that complete effect can be given to their intention. For where 
there is any writing at all, the law, as has \>een seen, takes for 
granted, what frequently is contrary to the fact, that all that was 
agreed, was reduced to writing, and therefore will not suffer tes- 
timony to be given of any omission, or any qualification not con- 
tained in it, unless where the omission is occasioned by fraud or 
mistake. See Clarkson v. Hanwatff 2 P. Will. 203. In these 
cases equity furnishes the most suitable remedy ajsd redress. 
Where the intention of either of the parties, is frustrated, by an 
adherence to the words of a written contract, and a rejection of 
the testimony of witnesses, as to the true object of it, the blame 
can only fall where the misfortune does. Since it is owing to 
imprudence, that the whole was not reduced to writing, when the 
instrument would fairly exhibit the true understanding of the par- 
ties ; or else the whole left unwritten, when the whole might have 
been substantiated by witnesses, and effectuated, if not inconsist- 
ent with the statute of frauds. 

Cases, however, continually occur, where it is necessary to 
resort to the testimony of witnesses, to aid in the construction of 
every species of written instruments, whether mercantile con- 
tracts, or deeds, or wills ; and, as to which, it is apparent, from 
the reason on which the admissibility of such testimony is ground- 
ed, the rules must be nearly the same. 

If the contract is wholly unintelligible without referring to the \ 
situation of the parties, or to tlieir trade, or to some particular' 
usage cotmected with it, by showing which, the whole becomes ^ fyt 
plain and intelligible ; such testimony shall be received, because 
it is intended to give effect to the intention of the parties, and 
does not contradict the contract, but explains it. 6 T. R. 379. 

In the case, Beaumont v. Fell, where both the christian and 
surname of a legatee were mistaken, parol testimony was re- 
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ceiVed to prove the mistake, and the legacy was held good to the 
person really intended. 2 P, Williams, 141. 

So, where a Bill of Exchange was drawn on Josiah R. by 
mistake for Joshua R., bi>t presented to Joshua R. and acceptance 
refused by him, the presentment was held good and sufficient to 
charge the drawer. 1 Day's R. 11. 

In Wiggksworth v. DalKson, a lease had an interpretation pot 
upon it, in reference to a particular local custom. 1 Doug. 201. 

Where a person is called by a nickname, testimony is admissi- 
ble to show who is meant. 2 Atk. 239. But not where a blank 
is left for the name. Ibid, 

It seems, that when any particular thing may or may not be 
considered as contained within the descriptive words of a con- 
tract, the question, whether it was so intended or not, may be de- 
termined by the testimony of witnesses. See 1 T. R. 701. 

Although no testimony will be admitted, to show that, at the 
^J^tne when a written contract was signed, the parties really made 
y^ i a different contract, (neither fraud nor mistake being suggested) 
I yet testimony may be admitted to show, that the parties after- 
j wards agreed verbally, to postpone the time of performance, and 
I this even where the agreement is within the statute of frauds. 
, ? 3 T. R. 591. 1 Maule and Selwyn, 21. 
I So, w^here an agreement is not required to be in writing by the 
statute of frauds, it may be continued by a mere verbal agree- 
ment, which of course must be proved by the testimony of witnesses. 

In Cuff V. Penn, Lord EUenborough expresses an opinion, 
that though there be a contract in writing, the mode of perform- 
ance may be modified by a verbal agreement without writing. 
As, if the written agreement is to deliver 300 hogs of bacon, 
parol evidence will be received to show, that it was afterwards 
verbally agreed, that a delivery of live hogs should be substituted. 
1 Maule and Sel. 21. 

So, where an agreement, not required to be in writing by the 
statute of frauds, is reduced to writing, if the parties dfterwards 
agree upon something further, it may be added to the contract 
without writing, and may be proved by witnesses. This necessa- 
rily follows from the right, which they obviously have, to make 
an agreement by mere words, but referring to a writing as a con- 
stituent part of it, the statute of frauds being out of the question. 
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Where a person's signature appears to a writing, without stat- 
ing in what capacity he signs, he is at liberty to show that he 
signed merely as an agent, and not as principal. 7 Taunt. 295. 

Where the parties have reduced their contract to writing, they 
may agree to set it wholly aside by a mere verbal agreement, 
and this they can do even in cases where the first contract is re- 
quired to be in writing, under the statute of frauds. Vern. 240. 

It has been suggested, that, if a bargain is made in writing, for 
goods under the value of i&lO and so not within the statute of 
frauds, but a blank is left for the amount, testimony would be re- 
ceived to supply the omission. 

On this subject it may be observed, that testimony might be 
received to show tbat the sura was omitted by mistake. But if 
it were admitted, to show that the parties agreed upon the amount 
before signing, it would contradict the writing ; for if it was 
agreed, why was it not inserted ? But there seems to be no rea- 
son, why it should not be admitted to show that the parties after* 
wards agreed upon the amount to which the bargain should ex- 
tend, provided that it is less than the sum stated in the statute of 
frauds. For, this is nothing more than agreeing, that the terms 
of a contract which is reduced to writing, and which would have 
been equally binding, if left unwritten, shall be obligatory to a 
certain specified extent. Suppose A and B make a bargain in 
'Vniiing^ for goods, to the amount of £2 only, and afterwards 
extend the bargain v&rhally^ to the amount of j&4 : can there be 
a doubt that any such extension of the agreement will be {finding, 
if if does not overstep the limits prescribed by the statute of 
frauds ? 

The performance of a contract, to be sufficient in law, must 
be according to the real intention of the parties, as ascertained 
fay a fair construction, taken in reference to the situation of the 
parties, and the particular occasion, if any, which led to the 
making of it. A merely literal performance is not sufficient, if 
the intention of the parties is not also effectuated. Plow. Com. 
291. a. b. 

The usage of trade cannot be set up to contravene an estab- 
lished rule of law, nor to vary the terms of an express contract. 
But generally, contracts are presumed to be made in reference 
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to tb« existing customs and usages relating to such trade. 1 
Hall, 603. And therefore the manner of performing a contract 
must be governed by custom and usage, where the contract itself 
is silent in relation to it* Thus, where a tailor is to make a suit 
of clothes, the cloth must be provided for him ; but when a shoe- 
maker is to make a pair of shoes, be is to furnish the leather 
himseli. Lev, 93* 

Where a usage is not of so general a nature as to lead to the pre* 
sumption that it is generally known, notice of it must be brought 
home to a party, in order to make it part of a contract with him* 
See 9 Pick. 198. 

Where the conti*act is binding, if a party does not perform, he 
ill be liable to an action, unless he has some legal excuse. 

It has been suggested already, that unless the contract is by an 
instrument under seal, the performance n^y be discharged before 
breach of the contract, by a merely verbal agreenoent, as well as 
by a writing, to that effect But, after a breach of the ccwtract 
has taken place, the breach can only be released by a deed of 
release. So, if the contract is by a sealed instrument, neither the 
performance, nor a breach, can be discharged or released, except 
by deed. 2 Mod. 44, 259. Cro, Car. 383. 

Where a contract is by mere words or by writing without seal| 
if there has been a part performance, the rest^ may be discharged 
by a verbal agreement. Cook v. J^Tetucomi^ T. Ray. 42. 

So, if a subsequent agreement is made between the same par- 
ties, inconsistent with the former, the first will be waived ; as if 
A agrees to marry B in three months, and afterwards, agrees to 
marry her within four months ; the first agreement is waived by 
consent j but if the second promise had been to marry her within 
two months, B's assent will not be an implied waiver of the prom- 
ise to marry within three months. Morgan's Abr. Assumpsit. 

Dtv. vii. 3. 

If the performance of a contract becomes impossible by un- 
foreseen casualty, the contracting party must still answer in dam- 
ages. 1 Rol. 450. 1. 20, 25. 

Ifet, it is held, if A lends a horse to B, who promises to re- 
turn him on request, that, if the horse dies, and A afterwards 
makes a request, B will be excused on acoouot of did impossi- 
bility. Waiiam V. Uoyi, W. Jones, 179. 
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If the performtnce afterwards beconies Olegal by an act of th» 
Legislature, the contract is void. 10 East, 530. 

If a contract is made to do a thing, impossible in its own nature, 
it is void, and the performance will be excused. Shep. Touch. 
164. 

So, if the other party hinders the performance, it will be ex- 
cused. And if A is bound to perform an act, after B has per* 
formed a certain other act, if B is hindered from performing by 
A, still he may have an action against A, for not performing bb 
part. 1 T. R. 645. 

So, where something is agreed to be done by each of two parA 
ties, at tbiB same time ; if one offers to perform and the other dis*!, 
charges him from it, the one ofiering to perform, may have an- 
action against the other, if be refuses to perform his part. Dougi 
684. ^ 

But if A agrees to pay B a certain sum of money, if be will 
do a certain act for C ; if C will not permit it to be done, A i» 
BOt boonil to pay the money. 

In Worslef V. Wood, Keoyon, Chief Justice, faolds» that 
where a condition is that A shall enfeoff B, and A do all in bis 
power, but B will not receive livery of seizin, the right depend-i^ 
ing on the performance of the condition, does not arise. 6 T. 
R. 710. 

If a contract is made to sell goods, on the arrival of a partieu^ 
lar shipi in which they are expected, if no such goods arrive in 
her, the contracting party is Qot liable. The bargain is condi* 
iional. See 3 Camp. 274. 2 Camp. 320, But, if tiie contract 
18 unconditional, inevitable accident will not excuse from p$t^ 
forniance. 10 East, 536^ 2 Camp. 57. 

With regard to rescinding a contract, if the party wbo is to do 
the first act in a eontraet, refuses or neglects to do it at the time 
agreed lApon, or if none is appointed, withio a reasonable time^ 
the other may consider the contract at an end if he pleases. 3 
Taunt. 925. But be may also insist on a performance if he 
pleases, if there is any absolute engagement on the other side ) 
but before commencing an action, it will be best to make a formal 
request to perform, in the presence of witnesses. 

No person can lake advantage of hia own knit or nof^eneoi 
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ia order to get rid of a contract, but he alone who has been gmlty 
of none can do it. See i Taunt. 325. n. 7 Ekist, 571. 

In Hodgdon v. Daviesj it was held, that where goods are sold, 
to be paid for by^a bill of exchange, the seller has a right, if not 
satisfied with the sufficiency of the purchaser, to annul the con* 
tract. But, this he must do widiin a recuonable time ; and five 
days was considered^too long. 2 Camp. 530. 

Where articles, warranted to be sound, are sold and delivered 
at a stipulated price, if the purchaser, on trial of them, finds them 
not to be so, he may return them, or, if they are bulky he may 
give the seller notice to send for them and take them away, and 
if he has not used them more than sufficient to make a trial, it 
seems, he will not be held to pay for them, or, if he l»s paid for 
them, he may recover the money back. See Okel v. Smithy 1 

Starkie, 107. 

But, if the purchaser of an article which is warranted to be 
of the best quality, consumes the whole of it from time to time, 
without giving notice to the seller, so that the quality and value 
. of it can no longer be ascertained, the purchaser will not be al- 
bwed to set up the inferior quality of the article, as a defence to 
an action for the price. Lord Ellenborough remarks, that " the 
party who extinguishes the light and precludes the other party 
from the means of ascertaining the truth, ought to bear the loss.'* 
1 Starkie, 477. See also 1 Moore, 106. 

No man is compelled to accept a part performance, but may 
refuse it altogether; but, if he accept ^ part performance as such, 
he must pay for it in proportion. Thus, A orders three distinct 
parcels of goods to be sent to him. The first comes alone. He 
may refuse it, if he pleases, because the. others did not come with 
it. If he accepts it, he must pay for that, whether the rest come 
or not ; and after accepting the first, if the second comes without 
the third, he is bound to accept it, and can no lopger object that 
the contract is entire. See 1 Camp. 53. ' 

But, if a man buys 100 bags of any- thing, and fifty are deliv- 
ered, if the rest are not also delivered, he may return the first 
fifty and abandon the contract, or, without returning them, may 
have an action for the rest. 

In Waddington v. Oliver^ it was held, that in such a case the 
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seller cannot split the contract, and recover the price of the part 
delivered. 2 New R. 61. See also Wcdker v. Dixon^ 2 Star* 
kie, 281. 

Where there is only an imperfect performance, as, if the labor 
is not well performed, or the materials are defective, or goods 
furnished by contract are of an inferior quality, tlie other party is 
entitled to a proportionate reduction of the price, without, bring* 
ing a cross action. 

Where A is employed to work for B by the job, and to find 
materials, if the whole, is destroyed before completion, the loss 
of labor and materials falls on A, and B is not bound to pay any 
thing. ♦ 

But, if in such a case B furnishes the materials, then A loses 
his labor and B bis materials. 

But if B employs A to work for him generally, and B finds 
the materials, the loss of the materials falls on B, and where there 
is no usage to the contrary, A will still be entitled to his hire^ 
although B has derived no advantage from his services. 

In Menetone v. Athawesj a shipwright received a ship into his 
own dock, for the use of which he was to be paid 'by the owner, 
and commenced repairing her, furnishing the materials for that 
purpose ; but before the repairs were completed, the ship was 
casually burnt. It was. held, that the shipwright was entitled to 
recover for his labor and for the materials which he had furnished 
the ship. 3 Bur. 1 592. 

But, though generally a workman is entitled to be* paid for bis 
labor, where the work is destroyed without any default of his 
owu, before it is completed or delivered to the employer, yet the 
law may be controlled in this respect, by the usage of a particular 
trade. See GiUet v. Mawman, 1 Taunt. 140. In that case, it 
was proved that, a printer, by general usage, is not entitled to be 
paid for any part of his work, until the whole is completed and 
delivered. 

Where A contracts to do> a job for B, but leaves it unfinished, 
B may refuse to accept it altogether, and will not be held to pay 
any thing for it. If, however, B employs another to finish it, A 
will be entitled to compensation accordidl| to the value his labor 
has been of to B. 
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« 

So, if tbe work and materials are of inferior valuei tbe stipoi* 
lated sum may be reduced accordingly ; or, if the work is wboHy 
inadequate to the purposes for which it was contracted, the whole 
claim may be defeated. See 3 Starkie, 6. 14 Johns. 377. 1 
Camp. 38. 7 East, 479. 

Where there is a contract to do work by tbe job aecordiog to 
a plan, in settling tbe compensation the contract shall be followed 
as far as it can be traced ; but the contractor may charge for any 
variations from it, made by consent, according to the usual rate of 
charging for such work ; otherwise there would be no rule to as- 
certain the rate o( compensation for the variations. See Peake'i 
R. 1 03. 1 Starkie, 275. 

But, in Lovelock v. Klng^ it Vas held, that where work is un- 
dertaken on contract at a given price, the employer is not liable 
to any greater amount, by consenting to alterations from the orig- 
inal plan, unless he is either expressly informed, or, from xYm 
nature of the alterations, must necessarily be aware that they will 
increase the expense. 2 Moody and Mai. 60. 

But, where there is a contract to perform a job for a certain 
sum of money, if the person for whom it is done, promises to 
pay a further sum, it will be void for want of consideration, unless 
there is some other inducement than the performance of the job 
according to contract. 3 B. and P. 612. Peake's R. 72. 

Where both parties agree to rescind a contract, they may gen- 
erally do it at any time. But, if it is a contract executed for the 
sale of any species of property, they will not be permitted to do 
it, so as to effect the rights of third persons. 5 T. R. 402. 

Where the contract is made by an instrument under seal, if the 
parties wish to rescind it, they should either cancel the instru- 
ment, or else execute sealed releases to each other. An agree- 
ment by mere words, or by writing without seal, will not be suf- 
ficient to discharge the contract, unless the instrument is cancel- 
led or delivered up. A contract in writing not under seal, may be 
discharged by mere words ; but to obviate the necessity of pre- 
serving evidence of the abandonment of it, it should be cancel- 
led and delivered up in like manner. Gilb. £v. 1 53. 

It seems, where there is a contract between A and B, and A is 
to perform first, if after a partial performance by himi he shouki 
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leare the rest unperformed, B may either consider the contract 
as continuing, and commence an action against A for not per- 
forming the whole of his agreement ; or, he may consider the 
contract as rescinded, and either make compensation in propor- 
tion to the advantage he has derived from the partial performance, 
or refuse to accept it, or restore what he has received under the 
contract, according to its nature and the circumstances of the 
case. But, in general, one party can only rescind the contract 
entirely, where both parties may be placed in their former situa- 
tion before making it. See 5 East, 449. 

Where a tradesman undertakes to repair an article and make 
it perfect for a certain sum, and repairs it in part but does not 
make it perfect, he cannot recover on the contract for the work 
done and materials found. But, it seems in such case, if he has 
furnished any thing, which may be again detached from the arti- 
cle repaired, without destroying it, he may demand it back, apd, 
if not redelivered, will be entitled to recover the value of it. In 
such case the tradesman will not be entitled to recover at all for 
bis labor. See Sinclair v. Bowles^ 9 Barn, and Cres. 92. In the 
case cited, the plaintiffs bad agreed to repair three chandeliers of 
the defendant and make them perfect for £10, They bestowed 
labor on them, to the value of £5 to the defendant, according to 
the estimation of the jury, but did not put them in a perfect state. 
The presiding Judge directed a nonsuit, which the Court refused 
to disturb, on the ground tiiat the plaintiff had not performed his 
part of the contract. 

With regard to a partial delivery of goods contracted for, see 
Shipton V. Casson, 5 Barn, and Cres. 378. 

Where the contract is a promise to pay a certain sum of money, 
taking a bond or other sealed instrument from the other party 
for the amount, extinguishes the former promise, but not if taken 
from a third person. And the rule is the same if the bond is 
given for any part of it, since the contract cannot be thus appor- 
tioned. See Oldfield's case. Noy. 140. 6 Vin. Abr. Contract. 
(G.) 2. 14. 

But it seems such a bond, taken of an infant, will not extin- 
guish a debt due for necessaries ; because the bond is void. 

4 
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CHAPTER III. 

On Contracts with Minors. 

A PERSON comes of age on the first moment of the day befoitr 
his birth day. See 1 Bl. Com. 463. Before that time he is, in 
the language of the law, an infant, subject to many disabilities 
and having many privileges, all of which, however, are designed 
merely to protect him from having any unfair advantages taken of 
his ignorance and inexperience, but by no means intended to en- 
able him to practise fraud upon others. See Zouch v. Parsons, 
3 Bur. 1794. 1 W. Bl. 575. 

The rule with regard to the contracts of infants, as generally 
understood, is that, except in the case of necessaries, all of them 
are voidable at their election, where such contracts are, or possi- 
bly may be for their interest, but where there is no such possibil- 
ity, they are void. For instance, a bond with penalty given by 
an infant, is held to be void, because there is no advantage that 
can possibly arise to an infant from such an instrument. But, if 
an infant either gives or takes a lease where rent is reserved, it is 
at his election whether it shall stand or not ; because it may be 
for his interest. But the effect of these two different classes of 
contracts, perhaps may be better illustrated, by saying that those 
contracts which have no appearance of benefit to an infant, are 
void unless ratified when he comes of age ; but those which have 
an appearance of some benefit to him, are good unless set aside 
by him at that time. 

A lease of land by an infant, without reserving rent, is void, 
unless for the purpose of trying a title ; but if a rent is reserved, 
it is voidable. The 7th point in Lane v. Cowper. Fr. Mo. R. 
103. A deed by an infant is held to be voidable, generaHy, and 
not void. 3 Wms. R. 208. But according to Perkins 6. § 12, 
deeds that take effect by the infant's delivery are voidable ; but 
others, void. Lord Holt however denies the distinction in 
Thompson V. Leachy Com. 468. 

But if an infant, after coming of age, accep.ts rent on his lease, 
it 18 a confirmation of the lease. Yin. Abr. Enfant. (B.) 3. 
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So, if he pays rent after coming of age, it will be a confirma- 
tion of a lease made to him. If land is given to an infant on 
condition, and he fails to perform it, he loses the land irretrieva- 
bly, WhittinghanCs case, 8 Co. 44, b. 

Jf an infant buys a horse and pays money with his own hands, 
still he may rescind the contract and recover the money back. 
Austin V. Gervas, Hob. 77. d. But he cannot reclaim the 
money without returning the horse. 

If an infant makes a gift to another, but does not make a de- 
livery of the article, if the other takes it, the infant may mabtain 
an action of trespass against him for the taking. But, if he de- 
livers the article, he cannot maintain trespass. Yin. Abr. Enfant* 
(D) 15. 17. (E) 1. 

If an infant sells goods, it is at his option to rescind the con- 
tract and reclaim them, or, he may have an action for the pricCr 
See ibid. D. 4. 

If an infant delivers money with his own hands, it Is voidable, 
and may be recovered back. Hob. 77. However, 

In the case of Holmes v. Blogg^ 8 Taunt. 508, there is an 
obiter dictum^ of Gibbs, C. Jus. grounded on another of Ld. 
Mansfield, there cited, ' that money paid by an infant with his 
own hand, without a valuable consideration, cannot be recovered 
back,' but the point decided was, that, if an infant pays money 
as a premium on a lease, and after enjoying the lease some time, 
avoids it on coming of age, he shall not recover back the premi- 
um. It deserves consideration therefore, whether the above dic- 
tum is law any further, than may be reconciled with the principle 
obviously involved in the preceding citations. 

If an infant hires a horse, he will not be liable for any injury 
arising to the horse, from his negligence ; but if he should wil- 
fully injure the horse, he will be liable as a trespasser. See 3 
Pick. 492. In Jennings v. Randall^ Lawrence, Jus. held thaty if 
an action were brought against an infant for negligently keeping 
cattle, by which they died, he might plead infancy; but, if 
brought for giving them bad food, infancy would be no plea. 8 
T. R. 335. 

If A enters into a contract with B and another, who is an in- 
fant, B alone is bound to A ; and A is bound to both B and the 
infant, if the infant chooses to bold him to the contract; other- 
wise, he is bound to B only. 4 Taunt. 468. 



62 ' CONTRACTS IN GENERAL. 

Where goods are sold^and delivered to an infant, if he refuses 
to pay for them, the owner cannot bring an action of Trorer or 
Replevin for the goods, though they remain specifically in the in- 
fant's possession. But if the infant should be sued for the price, 
and should plead infancy in bar, be would in this way rescind 
the contract ; after which, if he still retained the goods in his 
possession, he would have a bare possession without any proper- 
ty ; and, if so, after a demand and refusal to deliver them, there 
appears to be no sufficient reason why an aciiou of Trover, or 
Detinue, apd perhaps Replevin might not be maintained for.them. 
See Badger v. Phinney, 15 Mass. R. 359. Yet it has been 
held that, if gooHs are delivered to an infant on a contract, it is a 
gift, unless they are necessaries. Comyn on Con. 564. 

An infant cannot authorize another to do any act for him 
either by word or deed ; they are both void, Vin, Abr. Enfant. 
(D.) 13, 14. Cases however may be imagined, where a power 
of attorney given by an infant might be good, as obviously for 
his benefit ; as to enter for a condition broken, &c. &c. See 
tdem. 6. 

An infant is not bound by any contracts, except what relates 
to his person ; and therefore he is not liable on any contract for 
necessary repairs done to his house. TirrelVs casCy 2 Roll. 
271. 

An action of Trover will lie against an infant for goods taken 
by him, wrongfully ; so for money embezzled. 1 Esp. R. 172. 
In this last case an action for money had and received, may be 
maintained. Peake's N. P. R. 223. 

If an infant receives goods on a contract, and refuses to pay 
for them, an action of Trover cannot be maintained for them ; 
for, a contract cannot be converted into a tort. See 8 T. R. 336. 

Where an infant takes goods or borrows money by affirming 
himself to he of age, it is said Trover lies. But in Johnson v, 
Pye, Sid. 258, the Court say, though infants shall be answera- 
ble for actual torts, as trespass, &c. ; yet they shall not be held 
for such as sowid in deceit. And in Manby v. Scott ^ Sid. 129, 
the Court held, that, if one delivers goods to an infant on a con- 
tract, knowing him to he an infant^ the infant shall not be charged 
for them in Trover, and Conciersion, because all infants may be 
ruined in this way. 
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When an infant comes of age, it lies at his option whether be 
will ratify any contract, made with him while under age ; and 
though he was not bound by the contract while under age, yet it 
is a sufficient consideration to support a new promise afterwards. 
But the promise, to be binding, must be express ; a mere ac* 
knowledgment of the debt is not sufficient without a promise to 
pay it. See 1 Pick. 221. 

Neither does a partial payment of such a demand imply any 
promise to pay the balance. See Thompson v. Lay^ 4 Pick. 
48. And if the promise is made, without a knowledge that 
he is not bound, or under the terror of a threatened prosecution ; 
or under any other circumstances of oppression or unfairness, 
such promise or ratification will not hold him ; for, the ratifica* 
tion or subsequent promise should be altogether voluntary. HaS" 
mer v. Killing, 6 Esp. ll. 102. 

If his promise is made upon a condition, or contingency, his 
liability will depend upon the performance of the former or the 
happening of the latter. See 3 Esp. R. 163. 4 Pick. 48. 

If an infant enters into a bond with penalty, it seems he can- 
not ratify it, after he comes of age, unless by deed ; but if he 
promise to pay it, the consideration will be sufficient to support 
the promise. 

In Morning v. Knop, it was held, that if an infant be sued on 
a bond which he has given for the payment of money, and in 
consideration, that the obligee will stay suit against him, promises 
to pay the money named in it, on a certain day, the promise will 
not bind him for want of consideration. Cro. Eliz. 700. So, 
in Stone v. Wythipol, it was held, that an executor will not be 
held to pay the debt of his testator, if he were under age at the 
time of the original contract, unless he has promised to pay it| 
after coming of age. Cro. Eliz. 126. 

In Tapper v. Davenant, it was held, that, if goods be furnish* 
ed an infant on contract, and in payment he gives an obligationi 
and afterwards at full age promises to pay the bond, the conse- 
quence will be, that the original contract will be extinguished by 
the bond, which will be voidable only and not void; and tha 
promfse to pay, made after full age, will be void for want of con- 
sideration. 3 Keble, 798. 

In Baylis v. Dinely, it was held, that where it is apparent on 
the face of an instrument, that it is prejudicial to an infant, it will 
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be voidj and cannot be set up by any act done after coming of 
age, unless by way of estoppel as by a new deed, or other thing 
of as high a nature. 3 Maule and Sel. 477. 

If an infant either gives or takes a lease of land, and on com- 
ing of age, either receives or pays rent, it will be a ratification of 
the lease ; and so without doubt, it is in all cases where there is 
any possibility of advantage to the infant from the contract, at 
the time when he made it. See Vin. Abr. Enfant. (K.) 1, 6, 
2, 3, 4, &c. 8 Taunt. 37. And it is held, if he keep pos- 
session under a lease after coming of age, he will be liable even 
for arrears of rent before. 3 Bur, 1719- 

An infant partner, as soon as he comes of age, should im- 
mediately make his election whether to belong to the firm or not 
and whether he will be bound by the contracts, entered into by 
the firm while he was a partner, and before he came of age 
or not. If he chooses not to belong to the partnership at all, it 
is sufiicient for him to deny the partnership immediately, and 
leave them entirely ; and no public notice by advertising is gene- 
rally necessary ; though in some cases it may be very proper. 

It has been remarked already, that as a general rule, there 
must be a reciprocity in all contracts, and that if one party is 
not bound, the other cannot be. But this rule does not extend 
to the case of infants. For it is laid down generally, that, if an 
infant and an adult contract together, the adult is bound abso- 
lutely, but the infant may elect whether to abide by the contract 
or not. Thus, in the case of a breach of promise of marriage 
made between them, the infant may sue the adult ; but the 
adult cannot maintain an action against the infant, who is not 
held. And in any other case, an infant may sue on any con- 
tract made with him, though not bound on his own part. So if 
he negotiates mercantile paper, the holder cannot sue the infant, 
but he may sue any previous party. See Nightingale v. With" 
ingtouy 15jMass. R. 273. 

But on some points the law does not seem quite settled, with 
relation to^infants. Many cases may be put, which will not be 
determined by these principles or precedents alone. 

Thus, A contracts with an infant to deliver him a certain 
parcel of merchandize, for a certain sum of money, which the 
infant contracts to pay for, on delive;ry. Now,' though the 
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mdult is bound by this contract and the infant- is not, still it would 
be very absurd to hold A to deliver the goods without receiving 
the money ; and it is presumed the law is not so unreasonable. 
But, suppose the case of mutual promises ; suppose A, in con- 
sideration of the infant's promise to deliver him certain merchan- 
dize on the 10th of July, engages to pay the infant a certain sum 
of money on the 12th of Jul}^ and suppose the in&nt does not 
deliver the goods on the 10th of July, shall A be held to pay the 
money, when he can have no remedy against the infant for the 
goods. Common sense seems to revolt at the idea. Yet the 
strictness of the law seems to be so ; for the language of the law 
is, that as he did not make the payment of the money depend on 
the delivery of the goods, but accepted the mere promise of the 
iofaot instead of it, he took the chance of the infant's keeping his 
promise, though he bound himself to pay the money, whether 
the infant did so or not. 

3. Of an infants contracts Jor necessaries. An infant is bound 
on his contract, absolutely for every thing necessary for his sup- 
port and education according to his rank and condition in life. Co. 
Lit. 172. a. But, as an infant, in the contemplation of the law, 
bas not sufficient discretion to state an account, he would hardly 
be bound even by an express contract for necessaries, for more 
than a reasonable price. See Mitchell v. Reynolds^ 10 Mod. 
85. 139. 

Among the necessaries for which an infant is liable in law, 
either on an express or implied contract, at reasonable prices, 
may be included, boarding, lodging, clothing, schooling, and suit- 
able books, medical attendance and advice in sickness, and any 
other article which may be necessary in any kind of occupation 
in which he may be employed, though in other respects it might 
be superfluous. 8 T. R. 578. . But an infant is not liable for 
goods furnished him to trade with. Whywall v. Champion^ 2 
Stra. 1083. 

But, if an infant is already sufSciently supplied with the above 
articles, he cannot bind himself by any contract for other or fur- 
ther supplies, which would be superfluous. Thus, if an infant 
should apply for a suit of clothes, though these are generally 
* necessaries ;' yet, if he had already a sufficient supply, he would 
aot be bound. On this head, it is the duty of the tradesman to 
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inquire at his peril ; for, if the infant is already provided in the 
style that bla parents or guardian thinks best, the contract wiB 
not bind the infant, since neither he nor the tradesman is to be 
the carver. Ford v. Fothergillj Peake's C. 229. 1 Esp. R. 

211. 

So, if the article is above his condition in life, as gold lacBi 
velvet, silk, &c. the contract will be void. 2 Roll. R. 45. 

If an infant is placed at board, or at school by his fiiends, the 
infant is not liable at all, but those only who placed bim there. 
3 Bac. Abr. 595. 

In Duncomb v. Tickridge, the case was, that an infant was 
sent abroad with a Russia merchant, by his mother, who agreed 
to pay him a certain sum for his diet and clothing, &c. The 
merchant committed the care of the infant to the plaintiff, and 
promised to pay his diet, &c. Roll, Jus., directed the jury, that 
if an infant comes to a stranger, and boards vnth him^ there is 
a contract in law implied^ that he shall pay for his board as much 
as it is worth ; but if another undertakes to pay for bis boarding, 
this express agreement takes away the implied contract ; the jury 
accordingly found for the infant. Aleyn, 94. 

So, while an infant is living at home with his parents, be will 
not be liable even on bis contract for neces>saries. 2 Bl. R. 1325. 

If money be actually laid out in the purchase of necessaries 
for an infant, he shall be liable for the amount. 12 Mod. 197, 
5 Esp. R. 28. 

But, if money is lent to an infant, who lays it out for necessa- 
ries, he will not be bound ; it is against the policy of the law to 
intrust the laying out of money to infants. 1 Sal* 279. How- 
ever, as this is otherwise in equity, perhaps the law also may now 
be otherwise. 

As an infant has not discretion to state an account, it is held 
for the same reason, that a promissory note given by him for 
necessaries, is void. So, a bill of exchange accepted by bim 
for necessaries is void. See 10 Johns. R. 34. It would seem 
proper in declaring la all such cases to join a common count on 
the implied promise, to pay what the articles furnished were reas- 
onably worth. See 1 T. R. 40. 

But it seems if a minor contracts a debt in another country, 
where he was then old enough, by the law of the place, to make 
a valid contract, he cannot avoid it on the ground of infancy. 
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diough he inaj still be under age by our law. Malt v, Roberts^ 
3 Esp. R. 163. 

If an infant is married, he will be liable for necessaries furnish- 
ed to his wife or his family. 1 Str. 168. 

So, though he will not be liable for his own debts, except for 
necessaries, yet he will be liable for all his wife's debts contract- 
ed before marriage, for which slie was previously liable. 

But if any thing is furnished to an infant merely for his mar- 
riage, he will not be bound by his contract, because such article 
will not be considered as necessary. 1 Str. 168. 

An infant is not bound by his acceptance of an order or draft, 
or bill of exchange, though drawn on him for the amount of ne- 
cessaries previously furnished. See 15 Mass. R. 273. 4 Esp« 
R. 187. 

If an infant is arrested for a debt for which he is liable, 
money paid to procure his discharge will be considered as necessa- 
ries, and may be recovered accordingly. 6 Esp. R. 28. 

In New York, the law with regard to the contracts of infants 
is laid down with great distinctness, in Roof v. Stafford, 

1. That all deeds, whether at the common law or under the 
statute of Uses, and whether relating to real or personal property, 
are voidable merely and not void. The delegation of an autlior- 
ity without an interest, is the single exception. Such a deed by 
an infant is void. 

2. The sale of personal property with a, manual delivery is 
voidable only and not void ; without any exception. 

3. The simple executory contract of an infant, though not for 
necessaries, is not void in the full sense of the term, but may be 
affirmed by a new promise on coming of age. 

4. That when an infant vendor disaffirms a sale, the vendee or 
purchaser, is entitled to sue fDr the consideration which he has paid. 

5. Infants cannot' avoid deeds of their real estate given by 
them until they come of age. 

6* And for the same reason if an infant sells his personal es- 
tate, and delivers it with his own hand, he cannot disaffirm the 
contract until he comes of age. 

ji, 7. If an infant should contract marriage under the age of con- 
sent, that is, under twelve in females, and fourteen in males, the 
marriage cannot be disaffirmed until the party has arrived at the 
age when such contract will be binding. 7 Cowen, 179. 
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In MCoy v. Huffman^ the court held, that if an infant make 
an executory contract and pay money upon it, or do work in 
performance of it, that be may avoid the contract when he comes 
of age, so far as to relieve himself from performing the residue 
of it, but he cannot recover back the money he has paid, nor 
can he claim a new compensation for the work which he has thus 
performed. 8 Cowen, 84. 

Where an infant sells a personal chattel, without a manual de- 
livery of it, the infant may recover it back, without any demand, 
in an action of TTrover, even before coming of age. Where a 
sale is made to an adult, possession by the purchaser would be 
evidence of a delivery by the seller. But, in the case of a sale 
by an infant, an ac^uaZ delivery must be proved. See Stafford v. 
Roofj 9 Cowen, 626. In the case last cited, Jones, Chancellor, 
took this distinction. " Where the infant can enter, and hold the 
subject of the sale till his legal age, he shall be incapable of 
avoiding until that time : but, where the possession is changed, 
and there is no legal means to regain and hold it in the mean 
time, the infant, or his guardian for him, has the right to exercise 
the power of rescission immediately." An infant therefore can- 
not avoid his deed of real estate until be comes of age. 

If a horse is let to an infant to go a journey, there is an impli- 
ed promise that he will make use of ordinary care and diligence 
to protect the animal from injury, and return him at the time 
agreed upon. But, if he should neglect to do either, an action 
of trespass will not lie, because the contract remains in full force. 
If he does any wilful and positive act, amounting to an election 
to disaffirm the contract, the owner of the horse is immediately 
entitled to the possession of it. If therefore the infant should 
wilfully injure the horse. Trespass might be brought against him. 
If he should sell the horse, Trover would lie, and his infancy 
would be no excuse. But, if an infant should injure a horse, 
through unskilfulness in driving, or want of knowledge, discretion 
or judgment, this with his infancy, if pleaded with proper aver- 
ments, would be a sufficient legal defence, to an action of Tres- 
pass brought for killing a horse let to him, by violent driving and 
cruel treatment. Campbell v. Stakes^ 2 Wendell, 137. 

The promissory note of an infant, though negotiable, may be 
rati&ed after he comes of age. But, for this purpose there 
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should be either a promise or at least an explicit admission of lia- 
bility to a party in interest or to his agent. A mere admission to 

9 

a stranger that^such contract exists is not sufficient. Goodsell v, 
Myers, 3 Wendell, 479. See also 10 Mass. R. 140. 14 Mass. 
R. 457. 

It may be observed here, that though the court, in Goodsell v. 
Myers, hold that an infant's note is voidable merely and not void ; 
yet, by requiring, that the ratification should be by some act tan- 
tamount to a new promise, they seem virtually to take away the 
distinction* 

An express promise is not necessary in order to charge an in- 
fant for necessaries furnished him, but he is liable for them and his 
liability is to be established in the same manner as if he were of 
fiill age. And therefore if an infant direct a tailor to make him 
a suit of clothes, or, if he be accommodated with board and 
Jodging^suitable to bis condition, he will be held to pay what they 
are reasonably worth, without an express contract. This how- 
ever will not apply to an infant living at home and maintained by 
bis parents. Armine v. Spencer, 4 Wendell, 403. 

It seems, therefore, that any person who is under no legal lia- 
bility to maintain an infant, if he should furnish him with neces- 
sary board, lodging, clothing and education, will be entitled to 
claim of the infant a suitable and reasonable recompence, 
without any express stipulations whatever. This however 
must bejTestricted to cases where the infant has no parent or 
Nguardian to provide for him. See Moses v. Stevens, 2 Pick. 
335. 

If an infant makes a special agreement for the performance of 
work, he may avoid it at any time. And, therefore, if he should 
perform only in part, so that if he were of age, he would be entitled 
to no compensation whatever, still being an infant, he would have 
a right to break off the contract, and recover from the other par- 
ty so much as his services were really worth to him, taking into 
the account thejdisad vantage of breaking the contract after a par- 
tial execution. Moses v. Stevens, 2 Pick. 332. In the last 
cited case, it is held,^that the contract of an infant, for his ser- 
vices only, 1 though he is to receive wages for them, is voidable, 
because he is presumed not to be capable of judging of their 
value. 
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CHAPTER IV. 

On Contracts with Married Women^ and the liability of HuM' 

hands, ' 

Bt marriage, the husband becomes entitled to all bis wife's 
personal property, in his own right ; and, to her real estate in her 
right, during their joint lives; and, if any children of the mar- 
riage are born alive, whether they survive the wife or not, he has 
a life estate in all her real estate of inheritance. But, if there 
are no children, his interest in such real estate determines with 
her death. 

In like manner, all debts due to the wife before the marriage, 
whether on bond, mortgage, note, or account, become bis own, 
if he sees fit to collect them and appropriate them to his own use 
during her life. But, if he neglects to do this, he can only entitle 
himself to them after her death, by taking out administration up- 
on her estate. 3 Mod. 186. In which case, if she owed any 
debts at the time of the marriage, he will be obliged to pay thtm 
<out of the money, which he receives as administrator on her 
estate. But, iri general, he is answerable for no debts due from 
her before die marriage, unless judgment is recovered against him 
during her life, though he may have received much property with 
her. 1 P. Wms. R. 466, 469. 

So, the husband is entitled to all sums of money, which come 
to the wife during her marriage, and to all that she may earn, 
and may indorse with his own name promissory notes given to 
her before or after the marriage. 16 Mass. R. 480. 

But, if the husband should die before he has collected the 
debts due to his wife before marriage, her right will revive to 
them, and they will go to her, and not to the administrator on her 
husband's estate. 

If, however, the husband appoints an agent to receive money 
due to the wife before marriage, and he receives it, the money 
thereby becomes the property of the husband. 

By marriage also the husband assumes upon himself all her 
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debts, and is liable for them, provided judgment is recovered 
upon them during the joint lives of the husband and wife. If she 
dies before judgment is recovered, the husband is discharged, 
unless he administers on her estate. 1 T. R. 5. 

If he dies before judgment is recovered, the debt revives 
against her and she alone is liable for the amount. 7 T. R. 
348. 

If judgment is recovered during their joint lives, and she dies, 
the husband still remains liable. 3 Mod. 186. 

If judgment is recovered against the wife before the marriage, 
and it is wished to take out execution against the husband, a 
scire facias must issue against him to make him a party to the 
record, and if he should die before execution issues against him, 
be will be discharged. 4 East, 521. But if, on the scire facias^ 
judgment is had to issue execution against both, and then the 
wife dies, on a new scire facias against the husband, execution 
may be had against him alone. 2 Ld. Raym. 1050, 

A wife has no authority, except as her husband's agent, to re* 
ceive money, though due to herself before marriage ; nor to in- 
dorse a note payable to her, nor to assign a bond, he. ; but all 
such acts are void ; and the husband alone has the power to do 
it, during her life in his own right, and after her death, as her ad- 
ministrator. 3 Wils. 5. 3 East, 331. 10 Mod. 246. 

But if she has been accustomed to receive his money for bimi 
she will be considered as his agent, and he will be bound by her 
receipt, unless he gives express notice to the contrary. 2 Freem. 
178. pi. 240. 

And it seems generally, that, in cases where she has no ex- 
press authority, if she has acted before as her husband's agent, 
in making unseeded contracts during his absence, which he has 
afterwards ratified ; if under similar circumstances, she again 
makes similar contracts with the same persons, he will be bound 
by tbem, unless he expressly countermands such implied author- 
ity. See Etherington v. Parrot j 1 Sal. 118. 10 Johns. R. 
38. And a general notice to all people not to trust his wife, 
will be sufficient for every one who has not had previous dealings 
with her on his credit. But to such, a direct particular notice 
should be given* 1 Ld. Raym. 444. 

And it seems, a wife may be authorized by a proper power of 



62 CONTRACTS IN GENERAL. 

attorney, to transact any business of her husband whatever, as 
efiectually as any other person, and the husband will be bound 
by her acts in the same manner. 

As soon as a marriage takes place, the law presumes atr au- 
thority from the husband to the wife, to purchase in his name 
articles necessary for his family, and he will be bound by any 
such contract made by her, though without his knowledge. 
See Garbrand v. Allen, Comb. 506. See also in the great case 
of Manby v. Scott, as reported by Siderfin, 109. 11 Johns. 
281. 

The husband, however, may countermand any such implied 
authority, by any express notice. 1 Sal. 118. 

And it will not be implied in any case, in contracts for any such 
necessaries, if the husband furnishes his wife with ready money, 
and that is known to the person with whom she contracts. 4 B. 
and A. 252. Sid. 127. 

Where there is no express authority from the husband, and the 
goods are not necessaries, and there is no ground to imply 
an assent on the husband's part, from his previous ratification of 
Similar purchases made by her, her contracts on his credit will 
generally be void. 1 Sid. 120. 1 Mod. 128. 

If, however, she receives money or purchases goods under 
such circumstances, which are used for him, or which come to- 
his knowledge without his causing them to be returned, his assent 
to such purchases will be presumed. Lev. 5, 6. Jenk. 4 pi. 5.- 
2 Show. 283. For if he does not mean to be answerable, he 
should return the goods, and give notice not ^to trust her. I 
Camp. 121. 

If a trader is unwilling to trust a married woman, and a third 
person undertakes the payment, the husband will not be liable. 
Vin. Abr. Baron and Feme (E. a. 4) 15. 

A woman who lives with a man, and passes for his wife, has 
the same authority to provide necessaries for the husband's fami- 
ly, or for herself, at his expense, as if they were lawfully marri- 
ed ; and it will not vary the case, even if the persons, with whom 
she deals, know that they are not married ; for the man will- still 
be bound. 2 Esp. R. 637. 1 Camp. 245. But this implied 
authority ceases, as soon as they cease to live together* Munrof 
T. DeChainant^ 4 Camp. 215. 
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And an authority is also presumed m the wife, to furnish her- 
self with any articles, which are agreeable to the style which the 
husband permits her to assume, whether he can B&rd it or not. 
1 Camp. 121. 

" The husband is liable for necessaries provided for his wife, 
where he neglects to provide them himself. If, howeyer, there 
be no necessity for the articles provided, the tradesman will not 
be entitled to recover their value, unless he can show an express 
or implied assent of the husband to the contract made by the 
wife. Where a tradesman takes no pains to ascertain whether 
the necessity exists or not, he supplies the articles at his own 
peril ; and if it turn out that the necessity does not exist, the 
husbaud is not responsible for what may be furnished to his wife 
without his knowledge." See Montague v. Benedict, 3 Barn*, 
and -Cres. 636. Seaton v. Benedict, 2 Moore and Payne's R* 
66. 

But a wife has an absolute right to necessaries for herself, of 
which her husband cannot deprive her as long as her conduct is 
unexceptionable. He must, therefore, take care that she is suit* 
ably provided with meat, drink, clothing, &c. suitable to his con- 
dition and means, otherwise she may take them up, wherever she 
can obtain them on his credit, and he will be liable for the 
amount. 1 Ld. Raym. 444. Still, however, if he forbids a 
particular individual to trust her, that person will have no right to 
call on the husband for the amount of goods furnished the wife* 
This, however, can only be true in cases where it is apparent 
that the wife can readily obtain credit elsewhere. See Manbyv^ 
Scott, I Mod. 128. 1 Sal. 118. 

Where a husband forsakes his wife, or compels her to leave 
him, she has virtually a letter of credit from him to whoever will 
trust her on his account, for every thing necessary to her decent 
and comfortable support, according to his rank and condition in 
life. 2 Stra. 1214. 

And even when a woman has left her husband without reason- 
able cause, if she afterwards offers to return and live with him 
again, and has not committed adultery, he must eitlier receive her, 
or her right to contract for necessaries on his account will revive. 
1 Sal. 1 19. 4 Bur. 2177. 1 1 Johns. 281. 

So, if the husband deserts his family without making suitable 



64 CONTRACTS IN GENEBAL. 

provision for them, he will be liable for house-rent and all other 
necessaries furnished them in his absence. 2 Con. R. 638. 

And if she has committed adultery, and the husband afterwards 
receives her again, he will be liable for necessaries, afterwards 
furnished to her. 4 Esp. R. 41. 

But where a woman elopes from her husband, he is under no 
obligation to provide necessaries for her, until she offers to return, 
even though she has not committed adultery. 6 Mod. 171. Sal. 
119. 2BI. R. 1079. 

If she elopes and commits adultery, the husband is under no 
obligation to receive her again, though she should request it, nor 
to provide for her. 1 Stra. 647. But if he does receive her, it 
will entitle her to a maintenance, as before. 4 Esp. R. 41. 1 
Bos. and Pul. 226. 6 T. R. 603. 

Where the ill treatment of the husband is such as to justify 
his wife in leaving him, a request on his part that she would re- 
turn to his protection, will not determine his liability for necessa- 
ries supplied to her during the separation, though she should re- 
fuse to return. See Emery v. Emery, 1 Younge and Jervis, 601. 

It seems, if the husband should commit adultery, or should of- 
fer personal violence to his wife, it will justify her leaving him. 
So, it seems, a well grounded apprehension for her personal safe- 
ty, will justify her leaving him so long as sufficient grounds re- 
main for such apprehension. See ibid. See aho, Hendley v. 
JVesimeath, 6 Barn, and Cres. 200. And therefore, to treat a 
woman with great cruelty and barbarity, is equivalent to turning 
ber out of doors, and her right to provide necessaries for herself 
at her husband's expense, follows of course. 3 Esp. R. 255. 
1 Esp. R. 441. 

If a woman, while living with her husband, without.eloping, com- 
mits adultery, if she is still desirous of living with him, he cannot 
get rid of his liability for necessaries furnished for her, either by 
leaving her, or by turning her out of the house, unless he can prove 
the adultery ; though perhaps a general notice in the Gazette^ 
diat she had committed aduhery, and that he had left her, with a 
caution not to trust her on his account, might have that effect. 
1 Bos. and Pul. 226. But if she once elopes and commits adul- 
tery, he is under no obligation whateveri either to receive her or 
to pronde for her. 6 T. R. 603. 
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If a woman is committed to prison oji a chaise for a crime, 
the husband will be liable for necessaries furnished to her while 
there. 2 Str. 1 122. 

Where the husband and wife separate by consent, and he at- 
lows/her a separate maintenance, which is generally known in the 
place where they reside, he will not be answerable to any person 
whatever ; whether such person is acquainted with that fact, or 
resides in the same place, or not. 1 Ld. Raym. 444. But to 
have this effect, the husband should be bound to pay the separate 
maintenance by a written contract, or have actually paid it, and 
then be will not be liable even for necessaries. 8 Johns. R. 72. 
But her separate maintenance must be regularly paid, so that she 
may not be left destitute ; otherwise her authority to charge her 
husband wiUri^vive. 2 New R. 148. 

Where he leaves her in consequence of her adultery, he ought 
to give notice ta^very one, with whom she has previously dealt 
on his credit, not to trust her. Otherwise he may be held to pay 
for debts contracted by her for necessaries, with those who have 
bad no previous notice of her misconduct. 1 Bos. and Pul. 226. 

A married woman, whether she has a separate maintenance or 
not, generally cannot contract so as to bind herself, or be liable 
to a separate action, even for necessaries. 8 T. R. 545. 2 Bl. 
R* 1079. A trader dealing with a woman so situated, must 
therefore either rely upon her honor, or else should deal for 
ready money only, where the husband is not bound. 

There are however a few excepticms to this general rule. If 
the husband is an alien enemy residing abroad, and therefore 
under a disability of coming to this country, it seems to be the 
better opbion, that the wife may sue and be sued, as a feme s(de, 
See 1 Ld. Raym. 147. 1 Bos. and Pul. 339. But if he has 
once been in this country, an intention to return will be presuni* 
ed until the contrary appears. 15 Mass. R. 31. Still, howeveri 
where a foreigner has gone abroad, and has no intention to re- 
turn, it seems the wife will be liable, as if she were single ; for, 
otherwise, she might starve. 2 Esp. R. 554, 587. 1 Bos. and 
Pul. 357. 

So, where the husband is banished, or has abjured the coun- 
try ; or, if he is a foreigner, and has been absent a considerable 
dme, the wife may be sued, as if she were single, for debts con- 
tracted during his absence. 

5 
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But this is not the case, where the husband's absence is mere- 
ly temporary. 1 N. R. 80. 

Nor, where the husband is a citizen of the country, if his wife 
has not contracted debts, as if she were unmarried. 2 Bos. and 
Pul. 226. 

If the husband has been absent seven years, and has not been 
heard of during that time, it will be legal ground to presume that 
he is dead ; and in that case the wife may be sued, as if he were 
dead* 

If husband and wife are divorced from the bonds of matrimo* 
ny, for adultery, or the marriage is declared void from the begin- 
ning, by a decree of divorce, the woman's liability for her debts 
and contracts revives, as also her power to bind herself by new 
contracts. So, also, all notes, bonds, mortgages, &c. not collect- 
ed or appropriated by the husband, nor otherwise reduced into 
possession, remain the property of the wife. 8 Mass. R. 99. 

In Cunningham v. Irunn, in which the law in relation to the 
liability of the husband for necessaries furnished to the wife, is 
examined and laid down with considerable minuteness, it was 
held, that, if a wife, while living apart from her husband, offers 
to return and live with him again, be will be liable for necessaries 
furnished to her, even pending a suit or libel for a divorce insti- 
tuted by her, and whether such offer to return was made before 
or after the libel. For, if it was made afterwards, it will be in- 
tended that the libel was to be discontinued ; since no court 
would grant a divorce under such circumstances. 7 Serg. and 
R. 247. 

Necessaries in any such case, include clothing and medicine, 

as well as boarding and lodging, and ought to be in proportion to 

the husband's rank and condition, and not according to that in 

.which he has compelled his wife to live by deserting her. Ibid, 

In any such case the husband has no right to say, that his wife 
shall earn all she can by her labour, and he will be answerable 
for the difference only between her earnings and the amount of 
the expeases necessary for her support. The husband is bound 
to support his wife in a reasonable manner himself, or pay those 
who do so^ Ibid. 

In Pennsylvania, it is decided, that where a husband deserts 
ills wife and ceases to perform his marital duties, the acquisitions 
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of property made by her during such separation are her separate 
estate, and subject to her control exclusively, to be disposed of 
by will or otherwise even during her husband's life. See Star" 
ret V. fVinn, 17 Serg. and R. 130. See also 1 Atk. 278. See, 
however, Russell v. Brooks, 7 Pick. 65. 

A husband may assign his wife's choses in action, as notesi 
bonds, &c., but it must be for a valuable consideration, to bar 
her right of survivorship, in case of his death before they are 
collected or reduced into possession. For, if the assignee takes 
them without a valuable consideration, and does not collect them 
during the husband's life, they will belong to the wife after the 
husband's death. A voluntary or gratuitous assignment, merely 
places the assignee in the stead of the husband in relation to 
them. SeeHartman v. Dowdell, 1 Rawle, 279. In the case last 
cited, therefore, it was held that an assignment of a wife's chose 
in action by her husband, as a collateral security for his debt, 
does not deprive her of the right of survivorship, in case he dies 
before it is reduced into possession. But this will not hold with 
regard to an absolute assignment of it, for the benefit of his cred- 
itors, though he should die before it was reduced into possession* 
1 Penn. R. 373. Richwine v. Heim. 
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CHAPTER V. 

Of the Statute of Frauds. 

What is a sufficient memorandum in writing, and who may be an agent to 
sign the same. — ^Of the prorisions of the Statute of Frauds : Funt, as to ex- 
eentoM) &e. — Seeond, as to pranutet to pay the debts of othen, Ao -^Third, 
M to agreementa in coosideration of marriage — ^Fourth, as to contracts for the 
■ale of lands, &c. — Fifth, as to agreements not to be performed within a year. 

By the English Statute of 29 Car. II. c. 3, (the provisions of 
which in general have been adopted in this Commonwealth and 
many other of the United States, with some slight variations) 
certain contracts, in order to bind tiie parties in law, must be re- 
duced to writing, or there must at least be some note or memo- 
randum of them, signed by the person to be charged with it, or 
by some person by him lawfully authorised for that purpose. 

The particular cases, specified in the statute, where such a 
memorandum is necessary, are, 

1. Where an executor or administrator promises to answer 
damages out of his own estate. 

2. Where a man undertakes to answer for the debt, default or 
miscarriage of another. 

3. Where an agreement is made in consideration of marriage. 

4. Where any contract or sale is made of any lands, tene- 
ments, or hereditaments, or any interest thereb. 

5. Where there is any agreement, that is not to be performed 
within one year from the making thereof. 

6. By section 17 of the same statute, it is enacted, that no 
contract for the sale of any goods, wares and merchandizes, for 
the price of £10, or upwards, shall be good, except the buyer 
shall accept of part of the goods so sold, and actually receive 
the same, or give something in earnest to bind the bargain, or in 
part of payment, or that some note or memorandum in writing 
of the said bargain, be made and signed by the parties, to be 
charged by such contract, or their agents thereunto lawfully au- 
thorized. 
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A few remarks will be made upon each of the cases above 
enumerated, io their order ; (the last in a separate chapter ;) hvH 
it may not be amiss previously to consider, first, what will be a 
sufficient memorandum in writing of a contract, to render it bind- 
ing ; and, secondly, who is an agent lawfully authorized within 
the meaning of tliis statute, to sign it in the place of the parties* 

1. The note or memorandum in writing, should contain at 
least tlie names of the parties, and the terms of the contract ; or, 
if it is a simple promise to be performed by one of the parties to 
the other, the consideration of that promise should be stated, or 
it should appear by necessary inference. With regard to stating 
the consideration, it is obvious, that where there is something to 
be done on each side, by the respective parties to a contract, a 
sufficient consideration will appear from the mere statement of 
the various stipulations in the agreement See Holt's N. P. R. 
1 53. But, where there is a contract or promise to do a particu- 
lar thing on one side only, and nothing is stipulated to be done 
on the other, if no consideration is stated, the promise, though in 
writing, will appear to be a mere gratuitous promise, and conse- 
quently not binding. For, the design of the statute was, to make 
it necessary to reduce certain contracts to writing, in order to be 
valid, which, before the statute, were valid without writing. The 
common law requires, that there should be a sufficient considera- 
tion, the statute requires further, that the promise should be in 
writing. Seel Saund. 21:1. (n. 2.) And the statute was not 
intended, to make a contract, which, before the statute, was void 
for want of a consideration, valid, by merely reducing it to writ- 
ing. See 3 Johns. R. 211. But with regard to the necessity of 
stating the consideration in the n^morandum, a different rule pre- 
vails in different States. See 2 Starkie on Evidence, 602. How- 
ever, if the memorandum is contained in a sealed instrument, 
there will be no necessity of stating a consideration, as the statute 
has not altered the common, law in this respect. It would be ad- 
visable, therefore, to prevent doubts in all such cases, to have the 
memorandum, conclude with, ^ witness our hands and seals,' be. 
and, let it be regularly sealed and delivered, as a deed. See 4 
Johns. R. 416. 

A written contract, however, agreebg to a purchase on certain 
terms, requires no further consideration to be stated. 6 East, 
306. 
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Under the statute of frauds there must be a note in writing ol 
the whole bargain ; if any material part is omitted, the memoran- 
dum will be insufficient, as the deficiency cannot be supplied by 
parol testimony. See Elmore v. Kingicoie^ 8 Dowl. and RyK 
343. In the case dted^ the price was omitted, and therefore the 
letter or writing wa^ held not to be a sufficient memorandum. 

But though a memorandum, properly signed, may not contain 
all the particulars of the agreement, it will . be sufficient, if it re- 
fers to any writings, though not signed, which contain them. 3 
Taunt. 169. The name of the person who is to be charged, 
must be signed, and cannot be supplied by the testimony of wit- 
nesses. Ibid. 1 New R. 252. 

An offer in writing accepted verbally, is iK>t sufficient. 3. B* 
and C. 668. 

But a written recognition of a contract, void by the statute of 
frauds, though after it is entered into, will make it binding. 6 
Cowen, 445. 

And where a letter properly signed, refers to an order contain- 
ing the terms of a contract, which is insufficient for want of a 
signature, and rejects the offer^ it will not be a sufficient memor- 
andum of a contract under the statute. See 15 East, 103. 

A printed signature is equivalent to writing. 2 Bos. and Pul. 
^39. And therefore when the seller wrote the buyer's name, 
on a bill of parcels, where the seller's name was printed, it was 
held a sufficient recognition of his own signature, to bind him. 
2 M. and S. 286. 

But where a contract is written by one of the parties, contain- 
ing the names of the parties, but a further signature is obviously 
intended, before the bargain is to be considered as closed, such 
a memorandum will not be sufficient, though the name of the 
party to be charged is written in his own hand in the first part of 
the paper. This does not apply to the case of a bill of goods, 
because the blank for the signature at the bottom, is merely left 
to be filled with a signature of a receipt for the price, when it is 
paid, and has nothing to do with the terms of the contract, which 
are fully expressed above. See 15 East, 163. 2 Bos. and 
Pul. 239. 

3. It is sufficient under the statute, that the name of the per- 
fon to be charged, whether he is the buyer, or the seller, is writ- 
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ten by him or his agent, l^hether the name of the other perty be 
also signed or not. And though the party whose name is not 
so signed, is not bound, yet he may hold the other to the contract* 
The want of a mutual remedy, is no objection in this case, under 
die statute. 5 Taunt. 787. 3 Taunt. 169. 3 Johns. R. 399. 
3 Pick. 83. 

The entry of a broker in his sale book, signed by him, and a 
memorandum of it taken and delivered to the buyer, is a suffi- 
cient memorandum signed by an agent within the statute. 5 
Taunt. 786. 7 East, 558. 12 Johns. 102. 

An auctfoneer's clerk, who writes down the name of the buy- 
er in his presence, is the agent of both parties. See Hender" 
son V. Bamewally 1 Younge b Jervis, 387. 

But a broker cannot delegate his authority without the assent 
of his principal. Ibid, 

Where a broker's salesman brought a seller and purchaser 
together, who made a contract in his presence, the terms of whjch 
being dictated by one of the parties, he entered in his master's 
book, but did not sign it, and afterwards communicated the cir- 
cumstances to the broker, who directed a clerk to enter 
and sign the contract in his book, and sent a note signed 
by himself to the seller, but no bought note was sent to the buy- 
er, jt was held that there was no note or memorandum in writ- 
ing, signed by an agent duly authorized, to satisfy the statute of 
frauds. See ibid. For, it the salesman was the immediate 
agent of the seller and purchaser, he did not sign the note of 
the contract. On the other hand, if the broker was their agent, 
then he could not delegate his authority from them, to his sales- 
man. But, considering the salesman as the immediate agent, he 
could not delegate his authority to his master the broker, because 
in either case, the assent of the purchaser and seller did not appear. 

So, an auctioneer is the agent of both buyer and seller, and 
his signature of the name of either will bind him as his a^ent, 
and it is not necessary that his authority should be in writing. 
3 Bur. 1 921 . 7 T. R. 207. See also, 8 Pick. 9. An author- 
ity by mere words is sufficient, and it may be countermande4-at 
any time before it is executed. 7 T. R. 207. Neither is it 
necessary that a broker's authority should be in writing. Ibid. 
NcN- is it necessary to have an express authortv to sign ; a gen- 
eral authority is sufficient/ Loffi. 332. 
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It 18 not neceseaiy, that the person sigDing a note or memo- 
raadum in 'writing on the behalf of another, as his agent, should 
have an authority to do so at the time of signing, in order to 
take a case out of the statute of frauds. A subsequent assent 
or acquiescence is considered as having the same effect as a pre- 
vious authority. McLean v. JDunn, 1 Moore b Paine, 761. 
In this case, a broker made a contract in writing for the sale of 
goods, without authority at the time, but which the principal af- 
terwards assented to ; and, it was held that he was an agent 
duly authorized to bind his principal under the statute of frauds, 
ai the time the contract was entered into. Quare^ however, 
whether the other party is held. 

But one of the contracting parties cannot be agent for the 
other ; the agent must always be a third person. And there- 
fore an auctioneer cannot maintain an action in his own name, 
where he has made the entry of the buyer's name in his book, 
by the buy^'s direction. 5 B. and A. 333« 

So, a memorandum by A's clerk, made by the direction of 
B, will not be a sufficient signing by an agent within the statute : 
for A's clerk is A's agent, and not B's, 2 Chitty's R. 205. 

if an entire verbal agreement, is void io part, for want of 
complying with the statute of frauds, or, in other words, if it is 
necessary that any part oi a mere verbal agreement should be re- 
duced to writing, the whole contract will be void, though part of 
it would have been good without writing, if detached from the 
rest. 7 T. R. 201. 3 B. and C. 361. 

Courts of Equity will take a case out of the statute of frauds, 
where the omission to comply with the requirements of it, has 
resulted from the fraud of the party to be charged. See Doe v. 
Carlton, 2 Wils. 225. Montague v. Maxufdlf 1 Str. 235. 

So, if there has been a part performance of an agreement, by 
a material unequivocal act to the benefit of the party to be charg- 
ed and in which he has concurred, he will not be permitted to 
take advantage of the omission to comply with the requisitions of 
the statute. As, if the purchaser of real estate should take pos- 
session of it, or the seller should accept of a considerable por- 
tion of the purchase money. Tt is doubtful, h<|>wever, whether 
mere earnest^would be sufficient for this purpose; In an anony- 
mous case reported, 2 Freeman, 128, the Master of the Rolls 
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deereed execution of a parol agreement for the sale of a house, 
where twentj shillings had been paid. But at law, it seems, a 
part performance is not sufficient to take a parol agreement out 
of the statute of frauds* See Jackson v. Fierce^ 2 Johns. 221. 
To recw to the particular provisions of the statute of frauds 
above enumerated* 

1. To charge an executor or administrator personally, there 
must be some agreement or promise in writing signed by him, or 
by some person authorized by him. 

Under this provision, though an executor is not liable personal- 
ly, unless he signs a written promise to that effect, yet if he signs 
such. a written promise, still he will not be bound unless there is 
some adequate consideration. 2 T. R. 97. 5 T. R. 350. n. 
This consideration also should generaUy be expressed. 

If a creditor forbears to sue an executor at his request, and 
the executor, in consideration of such forbearancCf promises in 
writing to pay the debt, he will be liable for the amount of the 
debt, whether he has funds belonging to the estate or not. But> 
if the executor, without such consideration, makes such promise, 
though in writing ; or, with such consideration, makes such prom-- 
ise verbally ; he will not be liable personaUy. 2 Saund. R. 137« 
b. n. (a.) 

Where an executor, being residuary legatee, and having given 
a bond for the payment of debts, promises one of the creditors 
to pay his debt, in consequence of which the creditor gives up 
or cancels his security, tlie promise of the executor will be bind- 
ing though not reduced to writing, and is not within the statute of 
frauds. 4 Pick. 97. 

2. Before considering the effect of the statute as to guaranties, 
it may be observed, where a person requesting credit of another, 
gives a reference as to his property to a third person, and appli- 
cation is accordingly made to him for information, it is his du^ 
to'give correct information according to the best of his knowledge. 
If in such case he should misrepresent the credit of such person, 
by the false assertion of any fact which he knew to be untrue, 
though without any intention of defrauding the party to whom 
the representation is made, he will be liable to make good the 
loss which may result from giving credit on the faith of such 
representation, so far as the damages fairly and necessarily follow 
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from it. But, iT the party giviDg credit to such false representa- 
tion, acts imprudently himself, by trusting too large an amount of 
goods on the faith of it, he will not be entitled to recover dam- 
ages to the full amount, but only for so much as is occasioned 
by trusting to a reasonable extent. See Corbett and al, v. 
Brown J 2 Moody and Mai. 108. With regard to the recom«* 
mendations of persons as worthy of credit in trade, the law 
is recognized in Jlllen v. Addington^ " that an action lies for 
a false recommendation of a third person, by which the plaintiff 
sustains damage, provided such recommendation be made with 
an intention to deceive and defraud the plaintiff. Such informa- 
tion must be communicated to him, and must be relied oo and 
must occasion the damage. The false representation may con- 
sist in the suppression of the truth as well as in a false assertion.'^ 
*< It is not essential that the person making the false affirmation 
should be benefited by the fraud. Nor is it necessary that the 
mtention should exist to defraud the plaintiff in particular." 7 
Wendell, 1. 

In that case, the Judge instructed the jury, that if they should 
consider the plaintiff entitled to recover, he would be entitled not 
only to the amount of the goods sold with interest, but also to 
exemplary damages ; and this rule, on a motion for a new trial, 
was held by the whole court to be unobjectionable. On thi$ 
particular point qutere. 

Where a man undertakes to answer for the debt, default, or 
miscarriage of another, the promise must be in writing. The 
whole should be in writing, and cannot be varied by testimony. 
3 Dal. 31 5. 4 Cranch, 235. 

This clause in the statute is not confined to undertakings to pay 
the debts of another, but extends to any engagements to be an- 
swerable for the wrongful acts, which another person has done* 
1 Saund. 211. b. n. (i.) 

Where tliere is no debt, default or miscarriage in another, the 
undertaking need not be in writing, and will be binding, if there 
is a sufficient legal consideration independently. For, then the 
promise will be an original one, and not an agreement to answer 
for the debt or default of another. 

If, therefore, A sues B, and C, a third person, agrees with A, 
that if A will abandon his suit against B, he will pay A a certain 
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sum of raoney, this promise will bind C, though sot in writing. 
See 3 Bur. 1890. 1 Wils. 305. 

If A verbally request B to trust C, and B does so^ this con* 
sideration, though past, will be sufficient to support a written 
promise properly signed, if A should afterwards give one to B to 
pay for the goods ; but the consideration of this written promise 
should appear on it, in express words or by necessary inference ; 
otherwise C will not be safe in taking it. See 3 Bing. 1 12* 5 
East, 1 0. 9 East, 348. 

In any such case as this, if any credit at all is given to C, A's 
undertaking, will be merely as a'surety or guaranty, and must be ii> 
writing, whether he offers it before or after the goods are deliver- 
ed to C. 1 H. Bl. 120. 2 T. R. 80. 1 Saund. 211. 

But, if B furnishes the goods to C, merely on A's credit, and 
at his request, and charges them to A, A is bound without any 
promise in writing ; for, in fact, the goods are sold to A in this 
case, and the delivery to B being by bis order, is a constructive 
delivery* to A himself, and C is not answerable for them to B at 
an. See 1 Saund. 21 1. 

But, though generally, where one person undertakes to pay 
for another, he will not be answerable unless the promise is re-* 
duced to writing, if the other is at all liable ; still, where there is 
any new consideration, the guarantor or surety will be liable, 
though the original debtor is also bound. . See various casts col" 
lected in Starkie on Evidence, 595. See also the opinion of 
SavagCf Chief Justice, in Farley v. Cleaveland, where the vari^ 
ous English and American cases are compared. 4 Cowen, 432. 
But mere forbearance to the original debtor is not such a consid- 
eration as will mak^ the guarantor liable, without a memorandum 
in writing. 2 WUs. 94. 3 Burr. 1886. 1 N. R. 124. 

But, it seems, that any consideration, that would have been 
sufficient to support a promise without writing, before the statute, 
is sufficient now, if the agreement is reduced to writing. 1 
Saund. 211, a. 

And, therefore, any damage, or any suspension or forbearance 
of his riglit, or any possibility of a loss, occasioned to the person 
to whom the promise is paid, by the person promising, will be a 
sufficient consideration to support the promise to be answerable 
for the debt or default of another, if the promise is reduced to 
writing, and the consideration is stated in it. See ibid. 
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But where a debt due from A to B, is extiDguithed^ and 
another substituted irom C to B, it seems the statute does not ap^ 
ply ; for, A is no longer liable to B, and the undertaking from C 
to B is an original promise, and not a collateral undertaking to 
pay the debt of another. See 1 N. R. 124. 

Where a dinner is provided for a number of persons at the re* 
quest of an individual, he^^will be chargeable for the whole ex- 
pense, without the necessity of any agreement in writing. But, 
if while in the act of eating or beginning to eat, an individual 
^should undertake to be answerable, he will not be bound unless 
.his agreement is reduced to writing. 

If after or during the dinner, the innkeeper or tavemer, should 
give over collecting the pay for the dinner, from the guests, 
at the request of an individual, who undertakes to pay for it, the 
promise will not be binding unless reduced to writing. See 
TUeiton v. jyettleton, 6 Pick. 609. 

If A requests B in writing, to furnish C with goods, and prom- 
ises to guaranty the payment, the consideration will appear suf- 
ficiently to make the promise binding. 9 East, 348. 

A written offer of a guaranty will not be binding, unless ac- 
cepted in writing. 1 Maule and Sel. 557. 

A guaranty addressed to one of two partners will be consider- 
ed as a guaranty for both. A guaranty not addressed to any 
one, will enure for the benefit of those to whom or for whose use 
it was delivered. Walton fy ah v. Dodson, 3 Car. and P. 163. 

But it is otherwise with an absolute promise to guaranty. 2 
Surkie, 371. 

A written guaranty, or promise to answer for the debt or de- 
fault of another, though barred by the statute of limitations, may 
be revived by a mere verbal promise. 1 B. aqd A. 690. 

It has been held, that a guaranty of the promise of an infant, 
need not i>e in writing, because the infant is not bound. 1 Bun 
373. 

A promise without writing, to pay the debt of another, abd also 
to do some other thing, is void for both. 7 T. R. 201 . 

Where the promise to pay the debt of another, is made by an 
instrument under $ealy it will be binding, though no consideration 
is expressed. 4 Johns. R. 416. 

With regard to guaranties, it may be further remarked, that a 
person, who relies upon their validiQr, should see that they con- 
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tain the name of the person on whose behalf the guaranty is given, 
the promise or undertaking to guaranty, and the consideration or 
inducement for giving it. If the guaranty is given at the time 
when credit is given, or before, it should contain a request to give 
credit to the person on whose account it is offered. If it is given 
after, it should contain a request for forbearance or further credit 
to such person for the debt already incurred. 

In Sage v. Wilcox^ it was held unanimously by the Supreme 
Court of Errors in Connecticut, that, the consideration of an 
agreement to answer for the debt of another, is not required by 
the statute of frauds to be in writing. 6 Con. R. 81. This 
is agreeable to the decision of the Supreme Court in Massachu- 
setts. See Packard v. Richardson^ 17 Mass. R. 123. The 
effect of these decisions would be to render parol evidence of 
the consideration of such agreement admissible. In England it 
seems that the rule is settled differently. There the law is set- 
tled to be that the consideration of an agreement to pay the debt 
of another, must be in writing. A mere promise to pay, though 
in writing, without stating the consideration, will be void for want 
of consideration. Because parol evidence of it will not be re- 
ceived. See Wain v. Warlters^ 5 East, 10. Phillips v. Bate- 
man, 16 East, 370. Saunders v. Wakefield^ 4 Barn, and Ald» 
695. 

In New-York, the English rule was adopted in the case of 
Sean v. Brink. In that case, it was held by the Court, that the 
consideration as well as the promise to pay the debt of another, 
must be in writing. That the whole agreement must be in writ- 
ing. That parol evidence of the consideration is inadmissible^ 
3 Johns. 210. Mere negligence in the party secured in calling 
on the principal debtor, will not be sufficient to discharge a sure- 
ty. Extreme negligence, however, may be evidence of frauds 
which will have that effect. It seems to be considered the duty 
of a surety to enquire into the state of the transaction. For 
though there should be delay in giving notice to the surety, yet 
he will not necessarily be discharged. Goring v. Edmonds y & 
Bing. 94. 

K a guaranty is merely offered, and not made unconditionally, 
it should be accepted in writing, otherwise it will not be bindmg. 
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If the guaranty is contained in a letter, but the terms of it are 
contained in another letter or writing expressly referred to, it will 
be sufficient. 3 Br. Ch. 161. 3 Taunt. 169. 

The ternf)S of the agreement must be fully expressed in writ- 
ing, and no assistance can be received from the testimony of 
witnesses to show what they are. See 3 Ves. 38. 

The giver of the guaranty should be careful to limit it to a sin- 
gle occasion, unless he means to have it considered as a standing 
guaranty, especially where a sum is limited. The law, however, 
is not clearly settled, in this respect, and each case must depend 
very much on its own peculiar circumstances. 

In the leading case, Leonard v. J^redenburgh, the following 
distinctions were recognized. 1 . Where the guaranty is made 
at the same time with the principal contract, and is an essential 
ground of the credit given to the principal debtor, there is no 
need of any other consideration than that moving between the 
original parties. 2. Where the guaranty is subsequent, and is 
no part oi the inducement to the principal debt, some further 
consideration must be shewn. The consideration for the original 
debt will not attach to this subsequent promise, the liability of 
the debtor to his creditor not being a sufficient consideration of 
itself for the promise of the guarantor. 3. Where the prom- 
ise to pay the debt of another arises from some new or original 
consideration, the undertaking not being a collateral one, but 
original, is not within the statute of frauds, and consequently will 
be binding though not reduced to .writing. See 8 Johns. 39. 1 
Hall. 648. See also, 1 Saund. 211 b. (n. u) 

Under the statute of frauds of the State of Virginia, the 
promise or agreement is required to be in writing. Under this 
statute, the Supreme Court of the United States has decided, 
that it is not necessary to state the consideration in writing. 5 
Crancb, 142. Where the agreement was to be surety " for A 
B, for whatever you may entrust him with, to the amount of 
£50,r it was held, that the consideration was sufficiently express- 
ed within the, case of Wain v. Waters. See JSTewhury v. Arm- 
strongs 6 Bing. 201. 

3. Where any agreement is made in consideration of mar* 
riage, there must be a note or memorandum of it in writing, oth* 
erwise it will be void. 
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0;;^ It may not be amiss to observe here,^tliat mutual prom- \ 
ises to marry, are not within the statute, and are^binding without \ 
being in writing. 1 Ld. Raym. 387. Nor^indeed is it necessa- j 
ry, that they should ever be made in^expresSj words. '^ At any \ 
rate, the behaviour of the parties, together|[i¥ith the general im- 
pression among the friends and relatives of the parties, that a 
marriage is intended, will generally be sufficient evidence of a 
promise to marry, where nothing appears to the contrary. See , 
15 Mass. R. 1. / 

In Phillips V. CrutcMeg^ the words, " I hope in a few weeks 
to take you home" were held to amount to a general promise of) 
marriage. 3 Cav. and P. 178. 

Where no express promise is proved, a promise is implied, to 
marry within a reasonable time. But before commencing a suit, 
a regular request capable of proof, should be made in the pres* 
ence of witnesses. This however is unnecessary, where the 
party delinquent has already married another. 1 Ld. Raym. 
386. 1 Sal. 24. But such marriage of course must be proved. 

If a pierson refuses to fulfil his contract of marriage, and an 
action is brought in consequence of the refusal, it affords no de- 
fence, if such person were under a previous engagement to mar- 
ry another ; it is rather a matter in aggravation of damages. 1 
Ld. Raym. 387, 

It is very properly a sufficient defence to an action brought for 
a breach of contract of marriage, that the party rejected, since 
the promise or engagement, has been guilty of gross misconduct^ 
or some instances of scandalous misbehaviour, have come to the 
knowledge of the party refusing, for the first time. What wiD, 
and what will not, amount to such misconduct does not appear in 
every case. 

But certainly the law would not be so unreasonable as to re- 
quire, that a person's happiness should be sacrificed, by an unwil- 
ling marriage to a person, who, after the agreement to marry was 
made, was discovered to be, or became, corrupt, flagitious and 
abandoned in principles and morals. Nor can it be doubted, 
that any considerable degree of folly, levity, indiscretion or im- 
prudence, would go far in extenuation of damages, for not keep* 
ing a contract of marriage. 

In Boynion v. KeUogg, the Supreme J. Court of Massachu* 
setts,, held, in cases of breach of promise of marriage, that, if 
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the female was of bad character at the time of the promise and 
that was unknown to the other party, the verdict ought to be in 
his favour. 2. That, if the plaintiff, after the promise, had pros- 
tituted her person to any other person but the defendant, the 
verdict ought to be in his faiK)ur. 3. That if her conduct was 
improperly indelicate, although not criminal, htfort the promise, 
and, it was unknown to the defendant, it ought to be considered 
in mitigation of damages. 4. That, if such was her conduct 
after the promise^ it was also proper for the consideration of the 
jury in mitigation of damages. 3 Mass. R. 189. These prin- 
ciples are recognized and adopted by the Supreme Court of 
New-York in Palmer v. Andrews, 7 Wendell, 142. 

It is held to be a sufficient defence for a female, in an action 
brought for not keeping an engagement to marry, that her suitor 
is a man of gross and brutal sentiments and manners, or has be- 
come dissipated, irregular, intemperate, or dissolute. See 2 M, 
and S. 408. The same reason seems to apply, if he has ac- 
quired the habits of a gambler, &»^. But such charges should 
be capable of proof, and not rest upon suspicion. But where 
there is any surmise of this kind, the friends should endeavor to 
suspend the marriage, until the suspicions are removed. 

In most cases of seduction, however unequal the condition of 
the parties may be, it is recommended to bring an action for a 
breach of contract of marriage, as public attentions, compara- 
tively slight, in such a case, may generally be considered pretty 
good evidence of an agreement or understanding between the 
parties, to that effect. 

An agreement to do any other act in consideration of marriage, 
is within the statute, and should be reduced to writing. 1 Ld. 
Raym. 387. 

4. Where any contract or sale is made of any lands, tene- 
ments or hereditaments, there must be a memorandum of the 
agreement, in writing, signed by the person to be charged or some 
person lawfully authorized by him, otherwise no action can be 
maintained upon it. 

By Sect. 1 , of the same act, all leases, estates, interests of free- 
hold, or terms of years, or any uncertain interest of, in, or out of 
any messuages, 8zx). lands, tenements, or hereditaments, made and 
created by livery and seisin only, or by parol, and not put in 
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writing by the parties so making or creating the same, or their 
agents thereunto lawfully authorized by writing, shall have the 
effect of leases or estates at will, any consideration for making 
any such parol leases or estates notwithstanding. There is an 
exception, however, of leases not exceeding three years, he. 

By Section 3 of the same act, all assignments, grants and sur* 
renders of existing interests, must be made by writing. 

Where one enters into a parol agreement for the sale of lands 
and delivers possession, but gives no deed, and receives no part 
of the consideration, the title to the laud remains in him, and will 
descend to his right heirs, or will pass by any deed, which he 
may make, having general words comprehensive enough to coin 
tain them. Vincent v. Huff^ 15 Serg. and R. 381. 

In Miller v. Horner^ it was held, that though generally, if a 
sale of land is agreed to in all its details, and a time and place 
appointed to draw the conveyance, yet one of the parties may 
change his mind, and for no other reason, refuse to execute the 
conveyance or to accept it, and pay for the land if the contract 
cannot be proved by some writing agreeably to the statute of 
frauds. But, if the vendee take and keep possession; or, if in 
consequence of the contract, the vendor go to trouble and ex- 
pense, to enable him to complete his tide ; if he sells to enable 
himself to pay his debts, and the vendee gets his property into his 
possession, and disables him from selling to others ; in short, if he 
makes frivolous excuses for not complying, until he gets the ven- 
dor entangled in difficulties, for the dishonest purpose of getting 
the same land at an under value, the law may be otherwise, and 
he may be held bound by a parol contract ; which has been part- 
ly carried into effect by the other party by delivering possession^ 
be., and which the vendee evades, for an improper purpose^ 
though he still retains the possession* See the opinion of HuS" 
tonj Justice, in the above cited case, 2 Rawle, 53. In Connecti- 
cut, it is held to be an established principle of equity, that agree- 
ments carried into execution on the one part, where the acts done 
are performed with a view to the agreement claimed, are not 
within the statute, and consequently may be proved by parol evi- 
dence. Crocker v. Higginsj 7 Con. R. 342. 
A parol agreement between A and B to be jointly interested 

in the profits resultbg from the purchase and sale of jands, is not 

6 
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within the statute of frauds, and may be proved by parol evi- 
dence. Bunnel v. Tatntorj 4 Con. R. 568, 

A sale of lands by auction is within the statute, and there must 
be a memorandum in writing, signed by the party to be charged, 
or by some person lawfully authorized, otherwise the agreement 
will be void. 1 Bos. and Pul. 306. 

The consideration for the promise, as well as the promise, rnuet 
be in writing. 3 Johns. R. 210. 

A promise to pay for improvements made on land, has been 
held not to be within the statute. 5 Johns. 272. 

But a contract to deliver possession of land, and the improve- 
ments thereon, is so, and must be in writing. 7 Johns. 205. 

Where part of a verbal contract is void, because it relates to 
land, the rest is also void. 8 Johns. R. 253. 

A contract with the owner of land for the purchase of a crop 
of grass, then growing on the land, and afterwards to be made 
into hay by the buyer, must be in writing ; because, it is neces- 
sary to have the possession of the land while the grass is growing, 
and while the hay is making. But such a contract for a crop of 
potatoes, ready to be dug up and removed, is not within the stat- 
ute, and need not be in writing. See 2 Taunt. 30. 6 East, 602. 
11 East, 382. 3 Day, 476. 5 Johns. 271. The law in such 
cases, however, does not appear to be clearly settled. See vari^ 
ous cases cited in Sugden on Vendors, in the learned notes of the 
American editor^ 59. 

An auctioneer, in case of a sale of lands by auction, is a suf- 
ficient agent for both the seller and the purchaser, and his sig- 
nature of their names, will bind them. 2 Taunt. 38« 4 Taunt. 
209. 

The rule is the same even where the purchase is made by an 
agent ; as the auctioneer's writing down the purchaser's name, 
will still be sufficient. Ibid, 

5. Where there is any agreement which is not to be performed 
within ofte year, &c. there must be a memorandum of it in writ- 
ing, signed by the party to be charged, or some other by him au- 
thorized, Sec. 

This clause refers to all contracts which, by their terms, ai'e 
not to be performed within one year. For if, agreeably to the 
terms of the contract, it possibly may be performed wMiin the 
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year, though in fact, it is not for many years afterwards, it will 
not be within the statute, and consequently need not be reduced, 
to writing. But if only part of what one party is to perform by 
the conti^act, can be performed within the year, the contract is 
within the statute, and must be reduced to writing. But if, bj 
the terms of the contract, all that is to be performed by one of 
the parties, may be performed within the year, though, by the 
express terms of the contract, what is to be done on the other 
side, is to be performed after the year, the contract will not be 
within the statute, and no memorandum in writing will be neces- 
sary. See 11 East, 142. 1 Sal. 280. 16 East, 154. 

If, therefore, A for a sufficient consideration, agrees to pay B 
a certain sum of money upon the arrival of a certain ship, or 
upon a certain person's marriage, or other uncertain event, he 
will be bound, though the agreement is not reduced to writing, 
whether the ship arrives, or the marriage takes place within the 
year or not. Because, by the terms of the contract, it might 
happen within the year, and tlie money is to be paid when it hap- 
pens, and not before. 

Accordingly, where A paid B £5, and B, in consideration of 
it, agreed verbally ^ to pay A £10 on the day of B's marriage, 
and B was married nine years afterwards, he was held to pay the 
£10, because he might have been married within a year. 1 Ld. 
Raym. 311. 1 Sal. 380. 3 Sal. 9. Comyn's R. 50. Skin. 
326, 353. 

So, a contract of sale of goods to be delivered within a year, 
but to be paid for after the year has expired, will be binding, 
without any writing, because one side of the contract is to be 
performed within a year. 11 East, 152. 1 B. and A. 727. 

If, however, it appears plainly to be the understanding of the 
parties, that the contract will not b6 completed within a year, 
though it is not so expressed particularly, it will be withia the 
statute, and ought to be reduced to writing. 11 East, 14. 

6. With regard to negotiations for a contract, conducted by 
letter, the law does not appear to be wholly settled. It seems, 
however, that, where an offer is made by letter without any re- 
striction of time within which it must be accepted, the piarty 
making the offer has a right to revoke it, at any time before it is 
accepted by the other. If it is not so revoked, the acceptance 
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( of the person to whom the offer is made concludes the Hargain, 

I and, in that case, if either party dies before the contract is car- 
ried into execution, the personal representatives of the deceased 
jwiil have a right to demand the performance of the contract.^ If 
(the subject of any such contract is the sale of certain goo3s, if 
;no further act remains to be performed but to deliver them and 
receive payment, the right to the property of the goods will be 
considered as passing by the contract, and the personal represen- 

' tatives of the buyer will be entitled to claim them as part of the 
estate of the deceased, and if not delivered, will be entitled to 

' an action for the breach of contract in not delivering them. But, 
though generally, the person to whom the offer is made has a 
right to accept it at any time before it is revoked, if there is no 
express limitation of time for that purpose, yet, it is obvious, that 
the nature of the subject of the offer, must impose a limitation* 
For instance, if A in the spring of the year should make an ofier 
to B by letter to give him $100 for a certain horse, if B did not 
accept the offer within a reasonable time, it would be unreasona* 
ble to suppose that B might close with it six months afterwards 
and bind A, by so doing, though A had omitted to revoke it. 
Where no time is limited, therefore, B must accept within a rea-^ 
ionable time. If he does not, A will not be held by his offer, 
even if he sends no express notice of revocation. This reason- 
able time it is clear must vary with the nature of the subject mat*- 
ter of the offer. 

If aii offer should be made, with a time limited within which 
it is to be accepted, it is settled, that the person making the offer 
may revoke it at any time before it is accepted. In tliese first 
principles there appears to be no difficulty, but the practical ap- 
plication of them is any thing but easy, especially where the in- 
terests of third persons come in question. 

I. Suppose A makes an offer to B by letter, which B imme- 
diately accepts by letter, but before A has notice of B's ac- 
ceptance, he revokes his offer to B, by a letter dated and. sent 
after that of B containing his acceptance. The difficulty of de- 
termining whether any contract exists or not, or whether either 
or both of the parties is held or not, in any such case, would 
«eem to show conclusively the necessity of adopting a further 
pruidfde, nz.^ that as an offier is not binding before the odier 
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party has notice of it, so the acceptance has no effective opera- 
tion until the other party is actually advised of it. 

If this principle should be adopted, then if A makes an offer 
to B by letter, and dies before he knows it is accepted by B, the 
contract is at an end, and though B may have actually accepted 
it by a letter deposited in the post office previous to A's death, it 
will be of no avail, if it does not reach A until too late. But, 

In the late interesting and very important case of Mactier*$ 
administrators v. Frith, 6 Wendell, 103, the Court of Errors in 
New- York, held, 1. From the moment when the minds of the 
contracting parties meet, signified by overt acts, the contract is 
obligatory ; although a knowledge jof such concurrence is not 
knovm at the time to both parties, 

2. A bargain may be considered as closed when nothing mu« 
tual between the parties remains to be done to give to either a 
right to have it carried into effect. 

3. Where a negotiation for the sale of merchandize between 
contracting parties residing at a distance from each other is con- 
ducted by letter, the legal presumption is that the will of the par- 
ty making a proposition to sell, continues until his letter has 
reached the party to whom it is directed, and the latter shall have 
signified, or, at the least, had an opportunity to signify his ac- 
ceptance of the proposition. 

4. A willingness to contract by the party offering, is presumed 
to continue for the time limited, and if that be not indicated by 
the offer, until it is expressly revoked or countervailed by a con- 
trary presumption. 

5» Whether an offer remains open for acceptance at a particu- 
lar period, is a question of fact to be determined by the circum- 
stances of the case, and to determine this doubt, the subsequent 
acts of the party making the offer, may be resorted to as evi- 
dence of the fact. 

6. The acceptance of a written offer of a contract of sale 
consummates the bargain, provided the offer is standing, at the 
time of the acceptance. And whatever amounts to a manifes- 
tation of a formed determination to accept an offer of a con- 
tract of saje, if communicated or put in a proper way to be 
communicated to the party making the offer, is an acceptance 
which will close the bargain ; the knowledge by the party making 
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the offer of the assent of the other ^ forms no ingredient of an ac-^ 
cepiance. 

7. When an engagement is made by a party to decide on the 
happening of a certain event to accept an offer of a contract of 
sale, the contract is not completed on the happening of the event, 
until the decision is made. 

8. If A makes an offer to B by letter, which B accepts by a 
letter, which though sent to A previous to his death does not 
reach the place of its direction until after his death, the bargain 
will be considered as closed, so that the representatives of A, 
being the purchaser, will be entitled to demand the delivery of 
the goods. 

By the principles 6 and 8 settled in this case, which are here 
numbered for the sake of convenient reference, the decision of 
the Court of Chancery in the same case, was reversed. The 
Chancellor held, that to make a valid contract, it is not only ne- 
cessary that the minds of the contracting parties should meet on 
the subject of the contract, but they must communicate that fact 
to each other, so that both parties may know that their minds do 
meet* See Frith v. Lawrence^ 1 Paige, 435. 

In Adams v. lAndsell^ A by letter offered to sell B certain 
goods, receiving an answer by return of post. No answer came 
by the regular return of mail. The day after an answer should 
have been returned, A sells the goods to C. The day afterwards 
a letter came from B accepting the offer of A. The delay arose 
from the misdirection of A's letter making the offer, which con- 
sequently was received by B two days later, than it otherwise 
would if properly directed. The court held as a principle in 
such cases, that A must be considered in law as making, during 
every instant of the time that his letter was travelling, the same 
identical offer to B ; consequently the contract is completed by 
B's acceptance, and may recover in an action for the nondeliv- 
ery of goods bargained and sold. 1 Barne and Aid. 681. 
See, however^ McCuUock v. Eagle Insurance Co. 1 Pick. 278. 

In Cooke v. Oxley, A in conversation proposed to sell goods 
to B at a certain price, and at B's request, gave B a certain time 
to determine whether he would buy them or not. B, within the 
time determined to buy them, and gave notice to A. On an ac- 
tion for not delivering the goods, it was held that A was not 
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bound. For, as 6 was not bound by the agreement until his ac- 
ceptance, when he gave notice of acceptance, A was at liberty to 
agree or disagree. Stt 3 D. and E. 654. Qtt<«re. 

In Eliason v. Henshaw^ in the Supreme Court o{ the United 
States, it was held that an offer, by one person to another, im- 
poses no obligation upon the former, unless it is accepted by the 
latter according to the terms on which the offer is made. Any 
quahfication of, or departure from those terms, invalidates the 
offer, unless the same be agreed to by the party who made it 
Mr. Justice Washington, in the course of his opinion, observes, 
that, until the terms of the agreement have received the assent 
of both parties, neither is bound. 4 Wheat. 225. 

It seems, therefore, that the law is not consistently, distinctly 
and finally settled, whatever former opinions may have been; 
whether if A makes an offer to B, and B accepts, A may not im- 
mediately dissent. For, it is clear, that until B assents, A has a 
right to revoke his offer. And unless, after A has received no- 
tice of B's assent, he also assents, agreeably to thecase of Cooke 
V. Oxleifj which the court considered too clear for argument, there 
is no consideration to support an agreement on the part of A. 
But notwithstanding this case, it is believed the law is generally 
understood quite otherwise, viz. if A makes B an offer, which B 
accepts, it will be too late afterwards for either alone to dissent. 
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CHAPTER VI. 

The Statute of Frauds — Continued. 

As to contracts for the sale of goods : First, Of contracts of sale of personal 
property at common law, and since the statute — Secondly, of earnest — Third- 
ly, of delivery and change of property — Fourthly, general remarks with re- 
gard to sales of goods. 

1. By Section 17 of the same statute, no contract for the sale 
of goods, &c. for the price of £10 or upwards, shall be good^ 
except th6 buyer shall accept part of the goods so sold, and ac- 
tually receive the same, or give something in earnest to bind the 
bargain, or in part of payment, or that some note or memoran- 
dum in writing of the said bargain, be made and signed by the 
parties to be charged by such contract, or their agents thereunto 
lawfully authorized. 

Personal property, such as goods, wares and merchandize, 
live stock, &c. and every thing that admits of a delivery from 
hand to hand, or that is of a moveable nature, may be sold by 
a contract of sale executed at the time, accompanied also with a 
delivery of them at the time, without any bill or writing what- 
ever. They may also be exchanged in like manner by a mere 
delivery. See Vin. Abr. Contract, (C). 

But where there is not a delivery of the articles contracted 
for, at the time of making the bargain, it depends upon the man- 
ner in which the contract is made, whether it will be binding or 
not. Thus, if A goes into a shop, and agrees verbally for some 
article, but neither pays any part of the price, nor lakes it away, 
nor agrees upon a day for the delivery of it, and the payment of 
the price, such a bargain binds neither party, and the shopkeeper 
may immediately afterwards sell it to any other person. Vin. 
Abr. Contract, (A.) (E.) 

But if, when the price is asked, the shop keepernames a cer- 
tain sumi and the customer agrees to purchase it, and immedi- 
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ately pulls out his purse to pay for it, as soon as he cau, the bar- 
gain is closed ; and if, while the customer is counting out the 
money, another person in the shop, should offer more for it, the 
shopkeeper has no right to sell it to him. Ibid, 

So, if the customer tells the shopkeeper, that he will take the 
article, and requests him to put it aside for him, and offers him 
any part of the price, however small, which the other receives, 
(though of course he is under no obligation to accept of any sum 
short of the whole price) the bargain will be closed from that 
moment, and the cloth will be considered as belonging to the 
customer, and will be at his risk. Vin. Abr. Contract, (C). 
Consequently, if it should be in any manner lost or destroyed 
without the fault of the shopkeeper, the customer must bear the 
loss, and will still be liable for the rest of the price. However, 
the customer cannot take away the article without the consent 
of the shopkeeper, unless he pays or offers the price. For a de- 
mand of the goods without a tender of the price, will be merely 
void. 6 Mod. 162. But if the customer tenders the price at 
th6 time, agreed upon for taking away the goods, or within a rea- 
sonable time, if no particular time is agreed upon for that pur- 
pose, he will have a right to claim the article, and may even bring an 
action of Detinue or Trover for it. 

If, however, he does not call at the time appointed, or, if no 
time was set, if he does not call within a reasonable time and 
tender the price, the shopkeeper will have a right to consider him 
as agreeing to relinquish the bargain, and may then sell the cloth 
to any other personl 6 Mod. 162. It is at his option, however, 
to hold the customer to the bargain. In all such cases, however, 
it will be most safe before commencing a suit, to send and re- 
quest the customer to pay for and take away the cloth. But be 
may sue for the price without parting with the cloth, for otherwise 
he might lose his security for the price and be compelled to trust, 
where he never intended to do so. And the law will never com- 
pel a man to give credit contrary to his intention. 1 Sal. 171* 

If a customer purchases an article which is delivered to him, 
but no day is appointed for the payment of the price, the bar«« 
gain is, notwithstanding, good, and the trader may demand the 
price immediately. ' 
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If a customer purchases an article, and the trader agrees to 
wait until he can fetch the price from the house, he must wait a 
reasonable time for that purpose, before he can have any right, to 
sell it to another. 

If the buyer and seller agree upon the price of an article but 
there is no payment nor delivery, nor time appoint.ed for either, 
if the purchaser goes away and returns the next day with the 
money, still the seller is not bound by the bargain, though he 
may have the goods remaining unsold in his shop. Yin. Abr* 
Contract, (G.) 

If A offers B goods at a certain price, and B will not agree, 
the offer is at an end ; and, though B should afterwards offer to 
give that price, A is not held. But, if B agrees, at the offer, to 
give the price, the bargain is concluded, and he cannot afterwards 
get off without the seller's consent. Ibid. 

It is a general rule, that a sale or contract to sell goods, is not 
binding, unless there is either a delivery of them, or part of 
them, or else a payment of the whole or part oi the price, or 
earnest to bind the bargain, or else a day appointed for one or 
both of these purposes. See 1 Sal. 113. 2 Mod. 243. 

This appears to have been the rule before the statute of 
frauds, and still remains so with regard to goods under the value 
of ten pounds. But where goods are over this value, since the 
statute, the appointment of a day for the delivery of the goods 
and payment of the money, by mere words will not be sufficient, 
but there must be at the time of making the bargain, either a de- 
livery of all or part of the goods, or a payment of the price or 
part of it, or earnest to bind the bargain, or there must be a 
memorandum of the contract, signed by the party to be charged, 
or his agent, &c. 

As this statute was enacted to prevent occasions for fraud and 
temptations to perjury, it has not made any sales or contracts 
binding which would not have been so before the statute, but has 
imposed some additional requisitions, which must be complied 
with in making contracts in certain cases ; or otherwise the con- 
tracts will be void. 

Contracts therefore, which are binding because they conform 
to the requisitions . of the statute, are equally so, although the 
difference of circumstances under, which they are made, exempt 
them from its application. 
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The statute of frauds extends to contracts executory, as well 
as to those, which are executed. But it does liot extend to con- 
tracts, where both labor and materials are to be furnished by the 
seller ; that is, where the seller is to make up the article contract- 
ed for, before the delivery of it. 2 H. Bl. 63. I Taunt. 318. 
However, it is held to extend to a contract with a miller for a 
quantity of flour ; though the corn be not yet ground. 2 H» 
Bl. 63. 

Where a contract is made for an article not yet in existence, 
but which is to be made up aftervirards, as a ship, or a chariot, 
or a quantity of oak pins, not yet cut out of the slabs, it is held 
Dot to be within the statute of frauds, because, the articles con- 
tracted for, are incapable of delivery at the time of making the 
bargain. 3 Maule and Sel 78. 4 Bur. 2101. Str. 506. 

Where there is a written contract to deliver goods at a cer- 
tain time, the time of delivery may afterwards be altered by a 
mere verbal agreement without writing. 1 Maule and Sel. 21. 

Where a number of articles, each under the value of £10, 
but amounting together to that sum, are contracted for, the con- 
tract is within the statute, and consequently will be void, if not 
reduced to writing. 

Though it was formerly doubted, it seems to be now settled 
that all agreements in relation to stocks, are within the statute, ' 
and must be reduced to writing, or else earnest must be paid 
as in other cases where the goods contracted for, are of the value 
of £10. 

Where goods of the value of £10 have been sold and deliv- 
ered, an agreement to reconvey them upon the performance of 
certain conditions, must be reduced to writing, or otherwise, it 
will be void. Chapman v. Searte, 3 Pick. 38. In Massachu- 
setts, it is settled, that sales by auction of goods and chattels, 
are within the statute of frauds. Davis v. Rowell, 2 Pick. 64. 
In the case cited, the plaintiff bought a vessel at auction, but the 
conditions of sale were not reduced to writing, and the auctioneer 
made no memorandum. In an action by the purchaser for 
not delivering the vessel according to the sale, the contract was 
held to be void. 

2. Of Earnest. Any part of the price of an article, how- 
ever small, paid by way of earnest, is sufficient to bind a bargain* 
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But the earnest must be actually delivered into the possession of 
the seller. 7 Taunt. 597. 

After the payment of earnest, the property of the goods is al- 
tered, subject however to the seller's right to retain them until 
:the rest of the price is paid, where no particular day is appoint- 
ed for that purpose. But if, after payment of earnest, credit 
is given for the goods for a certain number of days, the seller 
thereby abandons his right to retain the goods for the price and 
consequently the purchaser may immediately demand them, and 
take them away, and if the delivery of them is refused, he may 
commence an action. For the property of the goods is altered 
by the bargain. Dy. 30, a. 

The inferences from the above doctrine may be of importance 
in some cases, which frequently arise. Suppose a customer 
agrees with a trader for a lot of goods of the value of $1000, 
and, to bind the bargain, pays him earnest, or what is more usual, 
makes a partial payment, the effect of which is the same, and a 
day is appointed for the paymetit of the rest of the price ; if, by 
the payment of part of the price, or the earnest, the property ol 
the goods is changed from the seller to the buyer, and by ap- 
pointing a particular day for the payment of the price, the seller 
foses his right to retain them until paid for, there seems to be no 
reason, why the seller may not be summoned as a trustee, or, in 
other words, be liable on a process of Foreign Attachment, on 
account of those goods. But if, on the other hand, the contract 
is merely made binding, but the property is not transferred from 
* the seller, by the earnest, or part payment, the consequence nat- 
urally would be, that notwithstanding the bargain was concluded 
on and made binding, and the buyer might bring an action, if 
the seller did not afterwards deliver the goods on demand, still, 
before they were so delivered, any creditor of the trader, might 
attach those very goods to secure his claim, and hold them 
against the purchaser, who, then would have no remedy for the 
money already paid, except against the trader. 

But, where sundry goods are purchased, if the seller permits 
the buyer to take away one parcel without payment of the price, 
he will not thereby lose his right of retaining the rest, till they 
are paid for. 1 Camp. 427. 3 Stark. 485. 

A bill of Exchange, and for the same reason, any negotiable 
paper, received in part payment of the price of goods, takes a 
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ease out of the statute of frauds, and renders a memorandum 
in writing of the terms of the sale unnecessary. See Chitty on 
Bills, 6th ed. 97. 

3. Of delivery of goods under the statute, A delivery of 
goods or part of them, under the statute of frauds, must be made 
with a design to give the buyer, the control of the property, or 
the right of possession, and the buyer must accept it with that in- 
tention. 3 D. and E. 827. 

The delivery of a sample, which is not to be accounted for as 
part of the quantity purchased, is not a delivery and acceptance 
of part of the goods under the statute of frauds ; but it would be 
otherwise, if such sample is to be accounted for, as part of the 
bulk sold. 7 East, 558. 

There is no delivery under the statute, unless the goods are 
accepted by the buyer, though they have gone out of the actual 
possession of the seller. And therefore, on a bargain for goods,. 
if the seller sends them to the buyer, by a carrier, and the buyer 
refuses to accept them, this will not be a sufficient delivery, even 
though the buyer had given a verbal order to the seller to send 
them by the carrier. 3 Bos. and Pul. 233. Rob. on Fr. 18K 
iSce, however^ 3 Camp. 528. 

If A agrees with B for a quantity of goods, to remain in B's^ 
possession until sent or called for, and B goes to his shop and 
measures them off and puts them aside, this will not be a suf- 
ficient delivery and acceptance of the goods within the statute j 
nor would it be sufficient if the seller's agent does the same thing* 
3B. and A. 321. 

And it seems, that, if the buyer should select goods from a 
larger quantity, and mark them, without taking them away or do- 
ing any further act, it would not be a sufficient delivery and ac- 
ceptance of goods within the statute, to make a memorandum in 
writing unnecessary. 2 B. and C. 37. 

Yet it is held, that if A goes into a shop, and agrees for goods 
which are weighed or measured off, and put aside for him, this 
will be a sufficient delivery and acceptance within the statute, 
and will bind the bargain, without any payment of earnest, or 
any memorandum in writing. 1 Taunt. 459. 

It has also been decided, that where a buyer marks goods con- 
tracted for, with his name, it will take the goods marked out of 
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the statute, though it will not have that effect with other goods 
bought at the same time, but not marked. 1 Camp. 283. 

So, where A, who is employed to manufacture goods for B, is 
requested by B, to retain them in his possession, except a parcel 
which B takes away, this is no delivery or acceptance of any 
thing more than the parcel so taken away. 3 B. and C. 1 . . 

If a merchant, Who usually sells goods to country traders, and 
leaves them with a particular person to be forwarded, leaves goods 
accordingly with this person to be sent as usual, in compliance 
with a verbal order from the country trader, even this will not 
constitute a delivery and acceptance within the statute ; and if 
the goods are over the value of ten pounds, and there is no mem- 
orandum in writing, &c. the country trader may refuse to receive 
the same, without being liable to an action. 3 Camp. 528. 5 
B. and A. 557. 

But, where there is a contract between A and B, buyer and 
seller, for the sale of goods in the possession of C, a third per- 
son ; an order, by the seller addressed to C, to deliver the goods 
to the buyer, if accepted by him, and, when shown to C, assent- 
ed to by him, and he agrees to keep the goods for the buyer, wiK 
be a sufficient constructive delivery and acceptance of goods^ 
within the statute. 7 Taunt. 278. 

So, where the goods purchased are bulky or numerous, and 
consequently cannot conveniently be delivered over by an actual 
delivery, or removal, the delivery of the key of the warehouse,, 
where they are deposited, will be sufficient as a constructive de- 
livery and acceptance.^ 1 East, 192. 

So, if A agrees to buy a horse of B, who keeps a livery stable, 
and A directs B to keep the horse at livery for him, and B agrees 
to do so, this will amount to a sufficient delivery to A, though the 
price has never been paid by him ; and the horse becomes A's, and 
is at A's risk from. the moment B agrees to keep him at livery ; and 
B, by thus agreeing, loses his right to retain the horse for his price, 
though, of course, he may retain him until he is paid for the 
^keeping. See 1 Taunt. 459. It seems to follow, that A may 
afterwards sell the horse before paying for him, himself, or, the 
horse may be attached by any of A's creditors, subject, however, 
to B's right to retain him, until his keeping is paid for* This de- 
cision, however, has been disapproved of. 3 B. and A. 321 • 
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But, where A contracted to buy a horse of B, for ready money, 
and a day was set to take him away ; and A at the time appoint- 
ed took the horse and tried him, and then requested B to keep 
him for some time longer, and said he would then take away the 
horse and pay for him ; and B agreed to it ; and afterwards the 
horse died, before he was taken away, or the price paid for him, 
it was decided that the loss of the horse fell on B, and that A was 
not bound to pay the price. The reason is, that the price was to 
be paid on delivery ; that here there was no delivery or accept- 
ance within the statute, the price not being paid, and A conse- 
quently having no control of the horse, the property was not in 
him, and consequently remained in B, who therefore must abide 
by the loss. 

The difference between this case and the next preceding, 
seems to be, that, in the former case, the contract was executed 
by the constructive delivery of the horse, when the seller who 
was keeper of a livery stable, agreed to keep him for the buyer* 
But in the latter case the contract was merely executory, the 
horse having never been delivered to A. 

Where A agreed to purchase certain cattle of B, but there 
was no memorandum in writing, nor* payment of part of the price 
or earnest, and it was agreed that the cattle should remain in the 
seller's possession, until called for, and the buyer afterwards came 
and took them away without saying any thing to the seller, this 
was held a sufficient delivery within the statute. 11 Johns. 283. 

4. Of delivery of goods in completion of a contract of sale. 
Where A buys of B a certain number of articles, out of a lot, 
and which have not been counted off, to separate them from the 
rest, but the bargain is complete in every other respect, the 
goods so sold remain still at the risk of the seller, and, if the 
whole lot, including of course the number sold, is destroyed by 
casualty, the loss falls on the seller. The rule is the same, where 
a certain quantity of an article is sold, but has not been weighed 
or measured off from the rest ; for if the whole lot is destroyed, 
the seller must bear the loss, and the buyer will be under no ob- 
ligation to pay the price. See 2 Camp. 240. 11 East, 210. 
And in general where a contract is made, but there remains 
some further act to be done, to separate or distinguish the prop- 
erty 80 sold from the rest, before there can be a delivery, the 
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property remains in the seller, and is at bis risk in case of a 
loss. 1 Taunt. 318. 6 Taunt. 176. 

Where goods sold are to be delivered at a distance from the 
vendor, they vest in the purchaser, the moment they quit the pos- 
session of the vendor. Therefore, where the plaintiff residing 
at Naples, ordered goods of M, at Birmingham, to be despatched 
on insurance being effected, terms, three months credit from the 
time of arrival, and insurance was effected on them declaring the 
interest to be in the plaintiff, and they were also marked with the 
plaintiff's initials, and shipped on board a vessel loading for Na- 
ples, it was held that the property in the goods vested in the 
plaintiff as soon as they left Birmingham ; that they were from 
that moment at his risk ; that if any. damage was done to them 
by the ship owner's negligence, he was the proper person to sue } 
that, if the goods arrived, he must pay for them in three months 
alter their arrival at Naples ; but^ if the goods never arrived, the 
loss must be his, and he must pay for them in a reasonable time 
after their arrival became impossible. Fragano v. Long, 6 DowL 
and Ryl. 283. 

The general doctrine is thus laid down by Bayley, Jus. in Stm- 
mons V. Smft. " Generally speaking, where there is a bargain 
made for the purchase of goods, and nothing is said at the time, 
about the delivery or the time of payment, the property in them 
vests immediately, so as to subject the buyer to all future risks, 
provided nothing remains to be done on the part of the seller, al- 
though in that case, the buyer will not be entitled to take away 
the goods without payment of the price. But, if nothing renjatns 
to be done on the part of the seller to complete the contract, and 
nothing is said as to the time of payment or delivery, and in the 
mean time an accident happens, before they are taken away, the 
buyer must take the consequences. If, however, any thing re- 
mains to be done on the part of the seller, till that act is done, 
the property does not vest in the buyer so as to subject him to 
all risks." 8 Dowl. and Ryl. 693. 

In the case cited, there was a contract of sale for a quantity of 
bark at a certain sura per ton,part of which was afterwards weigh- 
ed and delivered to the purchaser, but he refused to take away 
the rest. It was held that the property in the residue did not 
Vest in the purchaser, uDtil the weight was ascertained, and the 
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bark being casually destroyed in the mean time, it was held that 
the loss fell upon the seller, and that he could not maintain an 
action, ybr^oocf^ 9old and delivered^ or, for goods bargained and 
soldy for the value of the bark not weighed or delivered. 

If A contracts with B to manufacture an article for B, and the 
materials of which B is to furnish, if, before it is 6nished, it is 
casually destroyed, B must bear the loss, and pay A for his labor 
beside, unless there is some usage to the contrary. 

But, if A agrees to manufacture an article for B, and A is to 
find the materials ; if, before it is finished, the whole is destroyed, 
the loss of labor and materials falls on A. For in this case, no 
property vests in B, until the article is finished and delivered ; 
and if A has paid money to B, in advance on account, of the ar- 
ticle ; after the destruction of it, in the manner suggested, A may 
recover back the money. See 1 Taunt. 310. 

A delivery of goods purchased, to a common carrier, for the 
purpose of being conveyed to the purchaser, is a sufiicient deliv- 
ery, without more, where a valid contract is previously made^ to 
transfer the property from the seller to the buyer ; after which 
delivery it is at the buyer's risk : but, where the validity of the 
contract depends upon the delivery and acceptance of the goods 
under the statute of frauds, such delivery to a carrier is not suf- 
ficient, as a delivery and acceptance to bind the purchaser. See 
7 Taunt. 278. Chitty*s Com. Law. 120. 3 Bos. and Pul. 233. 

If the carrier afterwards, without any just cause, refuses to de- 
liver over the goods to the buyer, still the seller may recover the 
price of the goods. Maule and Sel. 112, 189. 

But if the seller, by his negligence, has prevented the buyer 
from having any means of redress against the carrier, for his re- 
fusal to deliver the goods, the seller will not be able to recover 
the price of the buyer. 3 Camp. 414. 14 East, 475. ^ 

Where goods deposited in a general warehouse are sold, as 
soon as the seller gives an order lo the keeper of it, to deliver 
the goods to the buyer, they are considered as delivered from that 
moment, and are at the buyer's risk. 3 B. and A. 131. 

Where creditors or third persons have an interest in the ques- 
tion to whom certain property belongs, it is held, that on a sale of 
goods and chattels, if made fairly and for a valuable considera- 
tion, there will be a sufficient delivery in law, if the purchaser 

7 
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takes possession of the goods with the consent of the seller, at 
any time before an attachment or second sale of them. 8 Pick. 
443. In the same case it is held, that the possession and use of 
chattels by the vendor, after an absolute transfer of them, is 
merely evidence of fraud at common law, and is susceptible of 
explanation. See ibid. 

In the case of Ward v. ShaWy Savage, Ch. Jus. lays dovra the 
principles of law in relation to the delivery of goods on a sale, to 
the following effect. 1. " Where no credit is agreed to be given 
for the price of an article, the payment and delivery are concur- 
rent acts. The vendor may refuse to deliver without payment; 
but, if he does deliver freely and absolutely, and without any 
fraud on the part of the vendee, the condition of payment sim- 
ultaneously with the delivery is waived. Confidence is repos- 
ed, credit is given and the property passes." 2. If the delivery 
of the goods is accompanied with a declaration by the seller, that 
he does not consider them sold until payment is made, according 
to a previous contract the property then does not pass until the 
price is paid. 3. In case of a cash sale, notwithstanding an ac- 
tual delivery to the buyer, if any act remains to be done, either 
by the buyer or seller, in order to ascertain the amount of the 
price, the property does not pass until the act is done and the 
price paid accordingly. See 7 Wendell, 405. . In the case cited^ 
the owner of a pair of fat cattle contracted with a butcher to seH 
them to him at j(7,50 pr. 100 wt. pr. quarter, and it was agreed 
that the butcher should take the cattle into his possession and 
prepare them for slaughtering, and should slaughter and weigh 
them, be. On the day the butcher took them into his posses- 
sion, they were taken in execution for a debt of the butcher, k 
was hqld, that the property did not pass from the seller. 
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CHAPTER yn. 

First, General remarki with regard to sales of goods and chattels — Secondly, 
Of warranty <m sales — Thirdly, Of sales at auction. 

If by the terms of sale, the buyer is to give a note or bill of 
exchange for the price, and be refuses to do it, the seller may sue 
for the breach of contract immediately, without waiting for the 
expiration of the time, for which the proposed note was to be 
given. But, if he waits until the expiration of that time, he may 
sue for the price as for goods sold. 4 East, 75. And if he 
brings his action within six years after such time^ it will not be 
barred by the statute of limitations. If a bill of exchange is , 
given, and dishonored, the seller may also sue for the price of 
the goods; a dishonored bill not amounting to payment. 7 
Taunt. 397. 7 T. R. 64. 

But, if the buyer gives the seller negotiable paper, which the 
seller loses, he cannot recover the price of the buyer. 3 B. and 
B. 295. The reason seems to be that the buyer might be liable 
to pay twice, if he were compelled to pay the price of the goods ; 
for the negotiable paper might get into the hands of a holder 
without notice and for a valuable consideration, before due. 

Where a person purchases goods on credit, with the fraudu- 
lent intention of not paying for them, it is at the option of the 
seller to rescind the contract, and, in that case, he may bring an 
action of trover for the goods, and will be entitled to recover 
the value of them. If immediately after taking possession of 
the goods, in such case, the purchaser should sell them at reduc- 
ed prices to other persons, it would be admissible as evidence of 
the fraud. If the seller, before the term of credit was expired, 
should bring an action of Assumpsit for goods sold, he must be 
nonsuited, because in this way he would set up the contract, and 
by the terms of it, his action must then be premature. Fergu- 
son V. Carringion^ 9 Barn, and Cres. 59. 

It seems a purchaser is under no obligation to receive part of 
a specified quantity of goods couti'acted for, without the rest. 
And if part has been delivered to him, a^d the rest are withheld, 
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he is under no obligation to pay for those which he has received. 
1 Camp. 53. 2 N. R. 61. 

So, if a person gives a single order, for several articles at dis- 
tinct prices, he will be under no obligation to receive any part of 
them, unless the rest are also furnished at the stipulated prices. 
But after accepting part of them without objection, it will afterwards 
be too late to object that the order was entire, and he will be 
compellable to pay for those articles which are sent to him agree- 
ably to his order. Sec ibid. 

On a contract to deliver goods, where no time or place is 
mentioned, the buyer must make a demand of them, before he 
will have a right to sue for the nondelivery. But this is unne- 
cessary, if the seller has sold them again to another person. 10 
East, 359. 16 Mass. R. 7, 161. 

If goods are not delivered according to contract to deliver 
them on a particular day, the purchaser will have a right to re- 
cover, as damages, the difference between the price agreed to be 
paid, and the market price of similar goods, on the day on which 
it was agreed they should be delivered. 8 Taunt. 640. 2 B. 
and C. 624. 3 Wheat. 200. 6 Wheat. 109. 

Where goods are sold by sample, the buyer may request leave 
to inspect them at any convenient time, and if it is denied he 
may break off the bargain. 1 B. and C. 1. 3 Stark. 1629. 
So, if on inspection, they turn out to be of inferior quality to the 
sample, he may refuse to accept them. 1 Camp. 113. 

But, if the buyer, without any legal cause, refuses to receive 
the goods, the seller may sue for the goods as bargained and sold, 
and recover the price. 7 T. R. 67. 

But a mere omission to take away goods on notice, does not 
so far rescind a valid contract as to authorize the seller to sell 
them again. 3 Camp. 426. 

And it seems doubtful also, if a purchaser at an auction neg- 
lects to take away his goods, and the auctioneer sells them again 
for a less price, whether he can recover the difference, of the 
first purchaser. The reason why he ought not to recover it, seems 
to be, that the auctioneer must either establish or rescind the first 
contract ; if he establishes it, he can only claim the price of the 
goods sold, upon a delivery of them ; in this view of the case, 
he has done wrong himself in selling the goods a second time. 
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But, if he rescinds the contract, then there is no reason why he 
should claim the price of the first purchaser, the contract being 
at an end. See 6 Taunt. 162. 3 Stark. 1624. 

With regard to fraud ; if A, being the creditor of B, an in- 
solvent person, induces C to trust B, and sell him goods on a 
credit, and A gets the goods into his own possession, C may 
either consider A, as the purchaser, on account of the fraud, and 
Without waiting for the expiration of the credit given to B, de- 
mand the price of the goods of A ; or, he may consider the sale 
to C void, and demand the goods of A, and, if they are not re- 
turned may recover them in an action of Trover, See 7 Taunt. 
59. 3 Starkie, 1643. 

And generally, if the purchaser of goods obtains a credit for 
them by any species of fraud, the seller may consider the sale 
void, and may either sue for the price as if they had been sold 
without any credit, or he may demand the goods, and, if they 
are withheld, may recover them in a proper action. 1 Esp. R. 
430. )fet, in all such cases, where it can conveniently be done, 
it will be most safe to make a demand before commencing a suit 
for the price. For, generally the law will never imply a con- 
tract, where there is an express one already ; and by demanding 
the price of the goods the seller seems to set up the contract of 
sale ; and if this contract is set up, the buyer will be entitled to 
the credit stipulated in it. But after a demand of the goods, 
the contract being void for the fraud, the seller may either re- 
cover the goods, as wrongfully withheld from him, or waiving the 
wrong, he may sue for the value of the goods on a contract of 
sale, which will then be implied. 

2. Of warranty on Sales. With relation to the sale of goods 
and personal effects generally, there are two kinds of warranties ; 
express and implied. Express warranties, are those st'pulations 
with regard to the condition, or general or particular quality of 
the article sold, which the seller makes to the buyer in express 
terms : Implied warranties are such as the law in the absence of 
express stipulations presumes to be made, from the nature of the 
transaction. Where a man sells a horse, the law implies from the 
sale itself, a warranty that the horse belongs to the seller, or that 
he has a right to sell it. But if he warrants the horse to be 
sound, a warranty which the law will not imply, it must be done 
in express terms, in which case it will be an express warranty. 
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Implied warranty. In every contract to furnish manufactured 
goods^ however low the price may be, there is an implied war* 
ranty that the article shall be merchantable. If they are useless 
and unmerchantable, the manufacturer will be liable for a breach 
of contract. 6 Taunt. 107. 

So, in the sale of goods generally, if the buyer has no oppor- 
tunity to inspect them, there is an implied warranty that they 
are saleable according to the price given for them. 1 Camp. 
144, 169. 

In contracts for the sale of provisions, there is always an im- 
plied warranty, that they are wholesome. 

There is also an implied warranty, that the thing sold is of the 
nature represented. 

Where A contracts with B generally for a continual supply of 
an article, where nothing is said of the quality of it, there is an 
implied warranty, that it shall be of a fair merchantable quality. 
2 Camp. 391. 

All dealing is to be considered as governed by the usual custom 
of the trade, and where a particular warranty is usually under- 
stood, the law will imply it. 4 Taunt. 847. 4 B. and C. 110^ 
114. 

Where an article is sold by sample, there is an implied war- 
ranty that the bulk of the commodity is of the same quality. 
But this does not extend to a case, where there is a printed or 
written description of it, unless the sample is referred to. 4 B. 
and A. 387. 

Where a sheriff sells goods taken in execution, the law im- 
plies a promise on his part that he does not know that he has 
no right to sell them. If he does know it, he will be com- 
pellable to refund the price, eveffi after he has paid it over. 5 
Taunt. 667. 

If there be any latent defect in an article that is unknown to 
the seller, he shall not be answerable unless he expressly warrants 
the quality of it, even though he receive a full price for it. But 
this is only in cases, where the other party has a fair opportunity 
to examine for himself, and where no artifice is used to conceal 
defects. 4 Taunt. 779. For the general rule is that, if the 
buyer has an opportunity to examine for himself, the seller is 
under no obligation to disclose defects. 
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Where it is customary on the sale at auction of any parttcu* 
1^ article, to state that it is sea-damaged when it is so, if noth- 
ing is said on the subject, there is an implied warranty that it is 
free from such damage. 4 Taunt. 847. 

Express warranty. A warranty must be made at or before 
the sale ; if made after the sale, it is void, as made without any 
consideration. See the opinion of Holt, Ch. Jus. in Lysney v. 
Se/&y, 2 Ld. Raym. 1118. No particular language is necessary 
to constitute a warranty. But there must be some positive and 
unequivocal affirmation or representation respecting the article 
sold, relied on as such by the purchaser, and not a mere expres- 
sion of an opinion. If no such warranty is made, neither the 
circumstance that a full price has been paid, nor that there is a 
difference in the quality of the thing contracted for and that 
which is delivered, will sustain an action, unless there be fraud. 

Where there is no warranty, and the purchaser has no oppor- 
tunity to inspect the article, the intention of both parties must be 
taken ^o be, that it shall be saleable in the market under the de- 
Qomination mentioned in the contract between them. See 4 
Cowen, 440. See also Duffee v. Mason, 8 Cowen, 25. 

Where a contract made with warranty is broken off, and there 
is afterwards another contract made with relation to the same 
article, between the same persons, the warranty will not extend 
to it. 1 Str. 414. 

And here it may not be amiss to remark, that in all cases where 
a man by a false affirmation of a thing, contrary to what he 
knom to be the trufh, deceives a person and induces him to pur- 
chase, he will be liable to an action upon the case for the deceit. 
This is a proper remedy where false jewels are sold for genuine ; 
plate below the standard for standard plate; unwholesome pro- 
visions for such as are wholesome ; as, bad meat, adulterated 
wine, 4*c. And, in any such case, a sale by the servant will 
make the master liable to an action. 2 Cro. 471. 1 Sal. 282. 
1 Rol. 96. 1. 16. 

But it is to be understood, that any mere puffing in general 
terms, of the quality of goods, does neither in law imply a fraud- 
ulent intention on the part of the owner, nor does it amount to a 
warranty, that it really has the excellence represented. Tliis in- 
dulgence seems to be conceded to the usage of trade, the rather 
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because it seldom happens that any one is misled by it, and if 
these representations are omitted, it seems to imply a conscious- 
ness that there is some defect in the article offered for sale. But 
any specific recommendation of it, as possessing a particular 
quality, upon the faith of which a purchase of it is made, will be 
considered as a warranty that it has the quality represented. 
This, however, will not include the mere expression of an opin- 
ion, which is not considered as a warranty. Peake's R. 123. 4 
Taunt. 779. 

It seems to be the better opinion, where an article is sold 
< with all faults,' that the seller will not be answerable for any 
faults, except where he makes use of artifice to conceal them, 
although he may know that there are such. For, the buyer 
must look out for himself. Ibid. 

If an article is represented to be suitable for a particular pur- 
pose, it will be considered as a warranty that it is so to a reason- 
able degree. 4 B. and C. 115. 

If there is a written description but no mention of a sample 
but a sample is produced, if the bulk corresponds with the de- 
scription, but not with the sample, no action can be maintained. 
But, if it corresponds with the sample, and not with the descrip- 
tion, it is said an action will lie. 3 Camp. 462. 

If an article has an obvious defect when offered for sale^ a 
warranty in general terms which might otherwise include it, will 
be taken to except that obvious defect. 1 Sal. 21 1. 3 Bl. Com. 
165. But if the article is sold under such a general warranty, 
without being offered for inspection, such a defect will be a 
breach of the warranty. 2 Bing. 183. 

If there is an express warranty, but the article is sold subject 
' to all faults,' this expression wili not set aside the effect of the 
warranty, but the seller will still be liable upon it. 4 Taunt. 779. 
Peake 115. 

A buyer need not oS^r to return the goods bought, in order to 
bring an action for a breach of warranty ; but if he does not, 
he will be entitled to recover the difference in price between 
those goods, which he bought, and those of the quality of which 
they were represented to be, at the time of sale. 1 Taunt. 566. 
If on a sale there ,is an express warranty, and an agreement to 
take the article back again, if it is not found to be of good quali« 
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ty, the buyer must return it as soon as he discovers the defects, 
or at least must offer to do so. In either case the seller cannot 
recover the price, and if the buyer has paid the price he may 
recover it back again. If, however, the buyer has been induced 
to keep the article longer on trial by the subsequent misrepre- 
sentations of the seller, he may still return it. 2 Hen. Bl. 573. 
1 Taunt. 566. 

But where the sale is without any such condition or agree- 
ment to take back the article, the only remedy is to recover 
damages for the breach of warranty, unless there is an offer to 
return it within a reasonable time, or unless it appears that the 
seller knew of the unsoundness of the article sold. 12 Wheat. 
193. 

Where the buyer has a right to return goods, as soon as be 
makes an offer to do so, the goods remain at the risk of the sel- 
ler. 1 Stark. R. 107. But if the buyer retains the goods a 
considerable time without objection, especially if he gave an infe- 
rior price, it will furnish ground for the presumption that they 
were of the quality he contemplated. 1 Moore, 106. See 1 
Camp. 193. 

Where goods are sold by sample, and delivered, if the buy- 
er discovers any defect, he should give immediate notice to 
the seller to take them back ; otlierwise he cannot defend an 
action brought against him for the price, if unpaid. Cowp. 818. 
It seems, however, he may reduce the price sued for, to the 
real value, and shall not be compelled to commence a cross, 
action for the breach of warranty. 7 East, 480. After the 
discovery of such faults, the buyer should be careful to exercise 
DO acts of ownership over them. For, if he should expose therai 
for sale, he will not be able afterwards to get rid of the contract,, 
though he may still resort to an action for the breach of warran- 
ty. See 4 B. and A. 387. And generally where goods sold and 
delivered, are found to be of a quality inferior to what they were 
represented, if the buyer offers to return them, the seller cannot 
recover the price, nor even the amount of negotiable paper given 
for them. 2 Taunt. 2. 14 East, 486. 

Where an article is ordered frorai a manufacturer, who con- 
tracts that it shall be of a certain quality, or fit for a certain pur- 
pose and the articles sent as such, is never completely accepted 
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by the party ordering it, the latter may return it as soon as h^ 
discovers the defect, provided be has done nothing naore in the 
mean time than was necessary to give it a fair trial. But, it seems, 
that the vendee of a specijic article^ delivered with a warranty, 
that it is of any particular quality or description, who has actually 
accepted and received it into his possession, cannot return the 
chattel to the vendor, and exonerate himself from the payment 
of the price, on the ground that he has never received the article 
which he stipulated to purchase. Though he may give the breach 
of warranty in evidence in mitigation of damages. See Street v. 
Blatfj 2 B. and A. 456. In this case the opinion of Ld. Eldon, 
in Curtis v. Hart, is mentioned with some disapprobation. Ld. 
Eldon in that case, observed, that, if a person purchases a horse 
which is warranted sound, and it turns out afterwards that the 
horse was unsound at the time of the warranty, the purchaser 
may return the horse and bring an action to recover the full money 
paid. See the whole opinioriy 3 Esp. R. 82. 

In any case, after delivery, it seems the purchaser has no right 
to keep the article longer than is necessary for a reasonable trial ; 
and, if be has exercised dominion over it, as by selling it to an- 
other and repurchasing it afterwards, he will be precluded from 
any right to return it to the original owner. See Street v. Blay, 
2 B. and A. 456. But it would seem, that, if a purchaser with 
warranty should sell without trial, and the horse should be imme- 
diately returned to him, an unsoundness being discovered, that 
there is no authority to show, that he would lose his right to re- 
turn the horse to the original owner. Idea quare. 

If a party sell an ai'ticle for a particular purpose, he thereby 
warrants it to be fit for such purpose. Jones v. Bright, 3 Moore 
and Payne, 155. In this case the defendant had supplied copper 
sheathing for the plaintiff's vessel, which corroded and became 
full of holes in a short time after it was used, on account of some 
intrinsic defect in it, and it was held, that as the defendant manu' 
factured the article, and knew the purpose to which it was to be 
applied, and said that " he would supply the plaintiff well," it 
amounted to a warranty that it should be fit for the purpose. la 
this important case. Chief Justice Best, lays down a distinction 
between contracts for the sale of horses and other commodities 
which are not the product of human art, and those articles which 
are rendered saleable by the art of man. 
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With regard to warranty on the sales of horses, in which trans- 
actions probably more fraud and deception are practised bj 
dealers, than in almost any other whatever, it is held that any in- 
firmity, which renders a horse less fit for present use, is a breach 
of the warranty, that he is sound. 

If a horse is diseased at the time of sale, but the disease does 
not show itself for some months afterwards, still the horse is con- 
sidered as having been unsound at the time of sale. See 1 H. 
BI. 17. In the case here referred to Ld. Loughborough lays 
down the general doctrine that, — * Where there is an express 
warranty, the warrantor undertakes that it is true at the time of 
making it. If a horse which is warranted sound at the time of 
sale, be proved to have been at that time unsound^ it is not ne- 
cessary that he should be returned to the seller. No length of 
time elapsed after the sale, will alter the nature of a contract 
originally false. Neither is notice necessary to be given. Though 
the not giving notice will be a strong presumption against the 
buyer, that the horse at the time of the sale, had not the defect 
complained of, and will make the proof on his part much more 
difficult.' 

If the buyer of a horse warranted sound, is desirous of recov- 
ering the expenses of keeping the horse, in addition to the price 
which he has paid, he should take care to secure evidence of an 
offer to return him. 1 Taunt. 566. If he does not offer to 
return him, the seller is not liable for the expense of the horse. 
Ibid. 

Where a horse warranted sound is discovered to be unsound, 
the buyer may Immediately sell him at public auction, for the 
most he will bring, and recover the difference in price from the 
seller. Ibid. 

If A sells a horse to B, and warrants him sound, and B sells . 
faim toC and also warrants him sound, if it turns out that he was 
unsound when A sold him to B, A will be liable for all the ex- 
penses, which B is put to in defending an action brought by C 
against him for breach of the warranty, if B when sued, has adopt- 
ed the precaution of giving notice to A to defend the action, that 
be might do it, if he saw fit. These expenses B will recover in 
a second action brought by himself against A for breach of A's 
warranty to him, after the decision of C's action against B. 7 
Taunt 153. 
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If a horse is sold with a warranty, that he is in no manner 
vicious, he. and an agreement to take him back and refund the 
price if on trial be is found to be vicious, be. the words on trial 
mean a reasonable trial, and the purchaser should return the horse 
as soon as be discovers a defect within the terms of the stipula* 
tion, otherwise he cannot rescind the bargain and recover back 
the price paid for him. 2 H. BI. 573. 

It seems that, where a horse is warranted sound, and the buyer 
purchases the horse without particular examination or trial, in 
consequence of the warranty, any defect whatever in the horse» 
amounting to unsoundness, will be a breach oi the warranty. 

But, if the buyer examines the horse, and it is perfectly appa- 
rent that he has some particular defect, which can be discerned^ 
without requiring the exercise of any skill in the veterinary art^ 
as the loss of an eye or an ear, it would seem that the parties did 
not understand such defect as coming within the warranty, but 
that the horse is sound in other respects. 

If however the horse has a defect, which cannot be discerned 
without the exercise of some skill to detect it, however apparent 
it may be to horse dealers, such defect, if it amounts to unsound- 
ness, will be a breach of warranty. For the same reason, if A 
sells scarlet cloth to B, and warrants it to be blue, the warranty 
will generally be void from the apparent falsehood ; if, however, 
B is blind, the warranty will be binding and A will be liable upcHi 
it. See Yin. Abr. Case Deceit, Z. b. A. c. be. 

And therefore the loss of an eye from the socket would be no 
breach of such warranty where the party had an opportuni^ of 
examining him ; but blindness in one eye unquestionably would 
be so. iSee, however ^ 1 Sal. 211. 2 Roll. R. 188. 

Where a horse was sold with a warranty that he was sound, 
wind and limb, at the time of sale, and the horse afterwards be- 
came lame in consequence of a splint with the existence of which 
the purchaser was acquainted at the time of the sale, the seller 
was held liable on his warranty. But, it was also held, that if 
the lameness had proceeded from a new splint, or from the old 
splint taking a new direction in its growth, so as to effect a sinew , 
not having pressed on one before, such a lameness would not have 
been within the warranty. Because the consequences of a splint 
are not apparent at the time to a common observer. Margetson 
V. Wright, 8 Bing. 454. 7 Bing. 603. 






■»• ■• 






CONTRACTS IN GENERAL. 109 

Where, on thesale of a horse, a receipt was give^ by the seller, 
aeknowledgiog "the receipt of £10 for a grey foar year old 
colt, warranted sound in every respect," and the colt was only 
three years old, it was held that the warranty was confiited to 
so^mdnessj the rest being mere description. Budd v. Fairmainer^ 
8 Bing. 48. 

In general, defects apparent at the tinoe of sale, are not included 
in any warranty however comprehensive. A party, therefore, 
who shoulj} buy a horse, knowing it to be bhnd in both eyes, 
could not sue on a general warranty of soundness^ Margetton 
V. Wright, 7 Bing. 606. 

Where certain sheep were sold warranted sound, hut two 
months afterwards a great part of them died of the disease called 
" THE. GOGGLBS," the presiding judge left it to the jury, to say 
^< whether at the time of sale, the sheep had existing in their 
blood or constitution, the disease of which they afterwards died» 
or whether it had arisen from any subsequent cause." Joliff v. 
Benddl. Ryan and M. 1 36. 

A warranty, that a horse is " a good drawer and pulls quietly 
tit harness,*^ will not be satisfied by proof thathe is a good drawer 
only. CoUherd v. Puncheon, 2 Dowling and Ryl. 10. 

As a horse is an animal subject to secret maladies, which can- 
not be discovered by a mere trial and inspection, it is always pru- 
dent in a purchaser to require a warranty of soundness. For, if 
the horse should prove to be unsound, without any fraud on the 
part of the seller, the only remedy of the purchaser is on the 
warranty .« The warranty of soundness extends to every kind of 
unsoundness known or unknown to the seller, at the time of the sale. 

3. Of sales at Auction arid Auctioneers, fye. An auctioneer 
is an agent for both buyer and seller, but in different respects. 
In putting down the buyer's name he is agent for the buyer alone, 
and his authority is derived from the mere act of bidding ; and 
even where the bidder is merely an agent for a third person, it 
seems to be the better opinion, though doubts have been enter-* 
tained on the subject, that if the auctioneer writes down the name 
of such third person by the direction of the agent, who is the 
actual bidder, it will be a sufficient signature by the principal 
himself to bind him within the statute of frauds, whether the sale 
is of goods> or of real estate. But such an entry, made by an 
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auctioneer's clerk, will not be sufficient to bind a purchaser, mih- 
in the statute of frauds, unless he gives him a particular authori^ 
or direction for that purpose, which however need not be in wrii-^ 
ing. 2 Taunt. 38. 9 Ves. jr. 261. 

Stiil, where the amount of property is considerable, it will un* 
doubtedly be more safe to reqbest the bidder himself to write 
down the name of his principal. See 2 Taunt. 38. But, in re- 
gard to the rules of bidding, the conditions of sale, and receiving 
the price and delivering the goods sold, he is the agent of the 
seller. In receiving a deposit, which is to be returned to the 
buyer, in case the conditions of sale are not complied with by the 
seller, and the sale is consequently broken off; or, which is to be 
paid to the seller as part of the price, if the buyer abides by the 
bargain, the auctioneer is considered as a mere stakehold^. 

With regard to the conditions of sale, these are the terms of^ 
fered by the auctioneer, under the direction of the seller, as the 
foundation of the contract of sale. /They should be drawn up 
carefully m proportion to the value of the property offered for 
sale, and especially if it consists of real estate, should be in writ- 
ing, full and explicit. For, if they do not describe it properly,, 
or state the title to it with correctness, or, if all the stipulations^ 
conditions and warranties, are not complied with, the purchaser 
will be under no obligation to complete his bargain. If a mis» 
take should be discovered in these conditions before the sale, it 
will answer no purpose in lawj for the auctioneer to give notice 
to the bidders at the time, by verbcd representations and declara- 
tions ; for, the purchaser still will not be bound to complete the 
sale./' 1 Hen. Bl. 289. This arises from the rule, that no evi- 
dence should be received by the testimony of witnesses, to vary 
the terms of sale which are written or printed. Still, however^ 
this rule will not apply where an auctioneer, at the time of sale» 
makes verbal stipulations, varying from the written conditions, in 
favor of the person, who should be purchaser, in order to induce 
persons to bid, and afterwards insists on a literal performance of 
the written conditions, contrary to his verbal representations. la 
such a case the purchaser will not be held, on account of the ap- 
parent fraud which is thus practised. Here, however, no fixed 
rule can be given, but each case must depend very much on its 
own peculiar circumstances. The Courts, howeveri will never 
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suffer a rule of law, adopted for the prevention of fraud, to be 
perverted for the more convenient practice of it. 
/^ Where a clause is inserted in the conditions of sale, containing 
in effect, that, errors in description, shall not make the sale void, 
but that there shall be an allowance made for them in proportion } 
this will not avail to cover any intentional misrepresentation, but 
only mistake. In any such case, the buyer will have an option 
whether to abide by the sale or not, the misrepresentation beii^ 
fraudulent. JSee Sugd. on Vend. 29. 

In the case of real estate, where a deposit is made on a sale, 
if a title as good as was stipulated in the conditions, cannot be 
made, and the purchaser is unwilling to take it as it is, he will 
be entitled to reclaim his deposit, with interest from the time of 
payment, (if from the seHer,) and from the time of demand (if 
from the auctioneer,) but is entitled to no damages for the loss 
of the bargain. Sudg. on Vend. 174, 175, 359. Accordingly 
in some late cases, it is held, that, where money is deposited 
with an auctioneer, as a stakeholder, until an agreement for sale 
is completed, if the agreement is broken off, tlie auctioneer will 
not be liable for interest on the amount of the deposit, until a de^ 
mand is made on him, though it should lie in his hands for years, 
unless it can be shewn that he has made interest on it. See Lee 
y. Muumj 1 Moore, 481. Curling v. Shuttleworth^ 3 Moore 
and Payne, 368. See other cases on this subject under Agents 
and Factors^ Section IX. 

But, if he IS willing to take the title as it happens to be, be 
has a right to insist on it. If, on the other hand a good title can 
be made, but the seller refuses to complete the contract, the 
buyer will be entitled to recover, in addition to the deposit and 
interest, reasonable damages for the loss of the bargain ; or, he 
may by an application to a Court of Equity obtain a decree, that 
it shall be performed or completed according to the terms agreed 
on at the sale. See Sugd. on Vend. 166, 158, 154. 

Where an auctioneer becomes insolvent after receiving a de* 
posit from the buyer, the loss must fall on the seller, as the de- 
posit is part of the purchase money, and the auctioneer, for this 
purpose is his agent. 

As soon as a sale is over, the auctioneer's authority is at an 
end. He has no longer a right to vary the terms of the con* 
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tract ; and, if he should attempt it without further authority from 
the principal, his act would so far be void. 7 Ves. jr. 276. 

Where an auctioneer does not mention the name of the owner 

of real estate sold, the purchaser has a right to look to the auc<» 

tioneer, for the completion of the contract./ But if he gives up 

^ the name of the owner, the purchaser must look to him alone for 

^ that purpose, and cannot maintain an action against the auctioneer, 

if it is not completed. Peake, N. P. 120.^ 

If property is left with an auctioneer for sale, by one having 
no right to it, and the auctioneer receives notice from tlie owner 
not to sell it, but still proceeds with the sale, he will be liable to 
the owner for the price which it brings at auction ; or, the owner 
may commence an action for the goods themselves against the 
auctioneer ; or, in places, where a tortious sale in open market 
gives no title, he may recover the goods of the buyer, at his 
election. 

With regard to the manner of conducting the sale, an auc- 
tioneer may bid for any person who employs him for that pur* . 
pose, except the owner. 1 Cowp. 296. 

Any bidder may retract his bid before the article is struck off, 
and whether the property is personal or real estate, it will be a 
sufficient countermand of the authority to sign the bidder's name, 
which is usually implied by the mere act of bidding. 3 T. R. 
148. 

The law does not seem to be entirely settled in relation to the 
employment of puffers at an auction. The following points, how- 
ever, may be considered as settled. Where goods are advertised 
to be sold to the highest bidder, if the owner gives private in- 
structions to the auctioneer not to sell under a certain price, and 
the a*uctioneer knock^ off the goods to the highest bidder but un- 
der the limited price, no action can be maintained against the 
auctioneer by the owner of the goods for selling at less than the 
limited price. Because in such a case the auctioneer is under 
no obligation to employ a puffer. . Cowp. 395. 

Where goods are advertised for sale by auction, as * the goods 
of a person deceased,' or * as taken by execution,' if aoy other 
goods are introduced and sold without notice, the purchaser will 
not be bound to take these last, on account of the fraud* jSee 
Cowp. 397. 
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In general, where puffers are employed at a sale for the pur- 
pose of enhancing the price against a fair bidder, the purchaser 
will be under no obligation to complete the purchase on account 
of the fraud. Howard v. Castle, 6 T. R. 642. 

If, however, after a puffer's bid, there should be a contest be- 
tween real bidders, the purchaser will be held to complete his 
purchase. 3 Br. Par. C. 263. 

It seems to be admitted, that, it is lawful to employ a by-bid- 
der, to prevent a sacrifice of property by a sale at an under 
price ; but that it is fraudulent to employ them, for the purpose 
of drawing in real bidders to give more for the property, under 
the mistaken notion, that there is a real competition. It would 
seem more safe, therefore, for the owner, either to give directions 
to the auctioneer not to set up the property at all under a certain 
limited price ; or, to employ a person to bid once during the auc- 
tion, with a direction to the auctioneer, to strike off the article 
immediately after his bid and before any other persoti could have 
an opportunity afterwards to bid again. Any other person then 
desirous of purchasing, might purchase by a binding contract at 
private sale. But after a by-bidder has once bid, it seems that 
uny real bidder, bidding immediately afterwards, would not be 
held. 6 T. R. 642. 8 T. R. 93, 95. 

To place goods in the hands of an auctioneer for sale, with 
directions not to part with them under a certain sum is not con- 
sidered to be unlawful. 1 Hall. 146. 

Where several persons agreie together, that one alone shall buy 
the articles, and the rest shall not bid ; but after the sale there 
shall be a division of the articles purchased, the agreement will 
not be binding, on account of its impolicy and injurious effect on 
sales by auction. In such case, therefore, those persons who will 
not bid, cannot claim any share of the goods bought, but the 
purchaser will hold the whole. 6 Johns. 194. 

Where several lots of real estate are put up at auction', and 
are bought by the same person, and the title to one of them fails, 
the purchaser will not be held to take the others, if there is any 
connexion between them, so that some would be of less value to 
the purchaser for want of the rest. 

In the sale of goods, each lot bid off constitutes a distinct con- 
tract; and, under the statute of fraudsi if neither of them singly 
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is of the value of £10, no memorandum will be required. 2 
Taunt. 38. 

In sales of real estate, where a deposit is made with an auc- 
tioneer, by the buyer^ but the seller is unable to make a title to 
the property sold, agreeably to the terms of sale, the buyer may 
recover back the deposit from the auctioneer in all cases where 
it has not been paid over to the seller ; and even where it has 
been paid over to the seller, if the auctioneer had notice or knowl- 
edge of any circumstances, which would show that the seller was 
not entitled to receive it. 5 Taunt. 815. For here the auc- 
tioneer is a mere stakeholder between the seller and the buyer, 
and ought not to pay over the deposit to the seller, until the con- 
tract of sale is completed. Ibid. 

If the contract is rescinded, in general an auctioneer is not lia- 
ble for interest on a deposit, on paying it back to the owner. Still, 
if he has actually made interest upon it for himself, it is held, 
without much attention to tlie dictates of reason or sound policy, 
that he must account for it to the owner of the deposit. . If there 
is any good reason for this, the same would make the auctioneer 
liable to the seller, for any interest which the auctioneer may 
make, in case the sale is completed. If, however, the auctioneer 
should refuse to pay over the deposit to the party entitled to it, 
after a regular demand, there seems to be no doubt that he would 
be liable to pay interest from that time, whether he had made 
any on the deposit or not. See 7 Taunt. 691. 8 Taunt. 55. 

Where there is an agreement for the sale of an estate made by 
an auctioneer with whom a deposit is made, but the contract is 
broken off in consequence of a defective title, the purchaser 
cannot claim interest upon the deposit of the auctioneer, unless 
the money has been demanded, or notice be given him that the 
contract is rescinded. See Gaby v. Driver, 2 Younge and Jer- 
vis, 549. 

But, it seems, that the principal in any such case, will be liable for 
damages, to be measured by the*interest of money. So, it seems, 
interest may be recovered of an auctioneer or other agent, when 
he makes himself personally responsible for the completion of 
the contract ; or, when he acts as principal. See ibid. See als^ 
Lee V. Munn, 8 Taunt. 45. 
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In general, an auctioneer ought not to deliver the goods sold, 
without receiving payment for them. For, if he does so, he 
gives credit to the buyer at his own risk, and in case of the buy- 
er's insolvency, the auctioneer must then bear the loss. It fol- 
lows, that the auctioneer may always maintain an action in his 
own name for the price of the goods sold at auction, and, wheth- 
er the sale is made at the owner's house, or at the auctioneer's 
office, it will make no difference. 1 H. Bl. 81. 

There is another reason why an auctioneer, for his own sake, 
ought not to deliver the goods sold, without receiving the payment 
of the price at the time, which is, that he loses his security on the 
goods for his own charges, and if, after receiving the goods, the 
buyer should settle with the seller, by a set off, without notice 
that the auctioneer's charges were unsatisfied, the auctioneer 
could not afterwards sue the buyer for the price of the goods. 
7 Taunt. 237. 

None but the original buyer is answerable to the seller ; a sub- 
sequent purchaser is not liable to him for the price. 4 Taunton, 
582. 5 Taunt. 450. 
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CHAPTER VIII. 

Of Stoppage in Transitu, 

After a sale of goods, whether on credit, or in expectation of 
immediate payment, if the buyer becomes insolvent after they 
have left the seller's possession, but before they have come into 
his own, the seller has a right to countermand the delivery of 
them to the buyer, and to resume the possession of them him- 
self. This indulgence is permitted to the seller, merely to pre- 
vent the loss that would otherwise arise to him, and is termed 
the right of stoppage in transitu, 4 Camp. 31. 

And it is sufficient for this purpose, that the insolvency of the 
purchaser becomes public, before the goods are delivered. See 
8 Pick. 198. 

And, therefore, after the goods are fairly stopped by the seller, 
he cannot retain them after a tender of the price and necessary 
charges made by the buyer. 1 Aik. 245. 

This right to stop goods in their passage to the buyer, is not 
lost by receiving payment of part of their price, but continues for 
the balance due on them. 7 T. R. 440. 

It can only be exercised, however, while the goods are in 
transitu^ that is, on their way, to the buyer. For if they are 
once legally in his possession, whether actually, or only in con- 
struction of law, the transitus, or passage, is at an end, and the 
right is determined. 4 East, 211. 2 H. Bl. 504. 

Where the goods have come into the actual possession of the 
buyer, the only questions that can arise, are whether he has ob- 
tained possession agreeably to the terms of the contract, or 
whether he has anticipated the time of delivery, contemplated 
by. it| or has intercepted the goods while on their way to the place 
at which it is agreed they should be delivered to him, or has ob- 
tained possession of them in any other way not contemplated in 
the contract. If the possession is wrongfully acquired, it will 
not avail the buyer, nor take away the right of steppage \ and if 
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the possession is acquired in a way which is not absolutely wrong- 
ful, but which affects the right of the seller, from the mere circum- 
stance of the buyer's insolvency, it seems to be the prevailing 
opinion, that the right of stoppage in transitu is not taken away ; 
the reason is, that it ought not to be in the power of the buyer, 
by any act of himself alone, to affect the legal rights of the seller. 
The law, in this latter case, however, does not seem to be finally 
settled. See Whitaker on Stoppage in Transitu, 604, in notis. 

The question whether the transitus or passage is at an end, 
more frequently arises where the goods have been delivered to a 
third person. The general principles here are, that if the person 
receiving the goods is the agent for the buyer, having the control 
of the property, and not for the mere purpose of causing it to be 
forwarded to him, his possession of them will be the possession 
of the buyer, and therefore will put an end to the right of stop- 
page. 

But, if the third person is a mere carrier, to convey the goods 
to the buyer, whether by land or water, whether he is employed, 
or to be paid, by the seller or buyer, the right of stoppage will 
continue until the goods have come to the possession of the buy- 
er or his agents. 3 T. R. 466. 7 T. R. 440. 5 East, 184. 

A few cases will make the application of these principles ap- 
parent. 

If a consignment is shipped on board a vessel, hired by the 
consignee for a term of years, and manned and fitted out by him, 
this consignment cannot be stopped, because it is in law a com- 
plete delivery to the consignee. 3 Esp. C. 59. 

So, where in a foreign port, goods are shipped on credit, on 
board the consignee's ship, and the master signs a bill of lading 
by which they are to be delivered to his owner, the transitus is 
at an end, by the delivery to the master, and the consignor can- 
not afterwards stop the goods, in case of the insolvency of the 
consignee before their arrival. 1 Rawle, 9. 

So, if after goods are sold, they remain in the warehouseof 
the seller, upon an agreement by the buyer to pay storage for 
them, this will be a sufficient delivery from the seller to the buy- 
er, to take away the seller's right to stop them for nonpayment of 
the price. 1 Camp. 462. 

So, if the goods are in the bands of a third person, and the 
seller gives an order on him for the delivery of them, if such per- 
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son passes them in his books to the account of the buyer, the 
right of stoppage^ will be determined, and he will afterwards 
hold them merely as an agent for the buyer, and subject to his 
order. 12 East, 614. 2 Camp. 243. 
' In general, for the same reason, an order to a wharfinger, or 
warehouseman, holding goods deposited with him, to deliver goods 
to a purchaser, will take away'the right of stoppage, if no further 
act remains to he done before the delivery. But if the order 
should be to weigh off, or measure off and deliver, a certain quan- 
tity of goods, the weight or quality being unknown, the right of 
stoppage would continue until it was weighed, or measured. But, 
if the order is merely to weigh off, or measure off a certain 
quantity, out of a larger quantity, the right of stoppage ceases 
altogether. There appears, however, to be no sufficient reason 
for this refined distinction. See 2 East, 614. 1 Holt, 18. 
- Though the buyer is ia mere agent, yet, if he is considered as 
the principal in making the purchase, the right of stoppage ceases 
as soon as he takes possession. 4 Esp. C. 234. 

For a similar reason, if the delivery to the master of a vessel, 
of goods purchased, which are designed for a foreign market, is 
all the delivery contemplated between the buyer and seller, or 
consignee and consignor, as soon as they are delivered to him, th^ 
right of stoppage ceases. Suppose A, of Baltimore, purchases 
goods of B, of Boston, to be sent by C, to South America ; as 
soon as they are delivered to C, the right of stoppage ceases, 
though the ship still remains at the wharf, in Boston. But if they 
had been delivered to C, to be conveyed to A, of Baltimore, the 
right of stoppage remains, not only until the ship arrives in Balti- 
more, but until the goods are delivered there. See 7 MasSi R. 
453. 

And generally, the right to stop goods remains until they have 
come to the possession of the buyer, or to their place of ultimate 
destination, under tlie contract. If, therefore, the goods are tak- 
en into the possession of the law, before they come to the hands 
of the buyer or consignee, the right to stop them still continues. 
So, if they are taken possession of, to secure the duties, the sel- 
ler or consignor may still reclaim them upon payment of the du- 
ties. 1 Esp. C. 240. 

For the same reason, if the goods are delivered to a third per- 
son, by the order of the buyer, in order to be forwarded to the 
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buyer, tbey may be stopped at any time before such third person 
forwards them. A mere notice to such third person, from the 
seller, forbidding him to forward the goods, or to deliver them 
over, will be sufficient for this purpose. 1 Camp. 282. 

So, if goods are delivered to the buyer's packer, who has no 
warehouse of his own, and tlie packer has notice that they are 
to be paid for in ready money, they may be stopped in his hands, 
if not paid for. 4 Camp. 187. 

So, if goods are sent by a carrier, by the direction of the sel- 
ler, who, hearing afterwards of the insolvency of the buyer, 
countermands the delivery of the goods to the buyer, and orders 
them to be delivered to another person, if the carrier through mis- 
take, should deliver them to the buyer, the seller will be entitled 
to reclaim them. 1 Holt, 338. 

So, notwithstanding the arrival of a ship, a consignment is still 
in traiisitUy until taken possession of by the consignee or some 
one on his behalf. The goods therefore cannot be attached as 
the property of the consignee, so as to defeat this right. If an 
attachment should be made in such case by a creditor of the con- 
signee, and the consignor should afterwards take an indorsement of 
the bill of lading from the consignee, it would not affect his right 
to stop the goods, though he could not derive any benefit from 
the indorsement, because he claims under a better title, that of 
stoppage in transitu. See 8 Pick. 1 98. 

So, after goods are conveyed to their place of destination by a 
carrier, but before they are actually delivered, the seller will have 
a right to stop them, so long as the carrier retains them in his 
possession, as a security ior his charges. 1 B. and C. 181. 

But, if they have once arrived at their place of destination, un- 
der the contract, the right of stopping them ceases, though they 
should be removed again. 6 Taunt. 433. 7 Taunt. 69. 

If a consignee assigns over a bill of lading for a valuable con- 
sideration, to a third person, who has had no notice of the con- 
signee's insolvency, the consignor may not reclaim the goods by 
virtue of his right of stoppage in transitu. 2 T. R. 674. 9 
East, 506. 1 H. Bl. 357. 2 T. R. 63. 7 Mass. R. 453. 

But, if such assignment of the bill of lading is made without 
consideration, or if the assignee has had notice of the consignee's 
insolvency, the assignment will not deprive the consignor of bis 
right to stop them. See ibid. 
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So, if the consignee makes a bill of sale of the goods, before 
tbey have come lo bis possession and before be receives the bill 
of lading, the consignor may still stop them in transitu^ or may 
direct them to be delivered to another, and the buyer will have 
no title under the bill of sale, against the consignor. 9 Mass. 
R. 67. 

And it is a general rule, that where a consignment is made 
without orders from the consignee, the consignor may vary the 
consignment at his pleasure, whether the consignee remains sol- 
vent, or becomes insolvent, except, perhaps, in those cases where 
the rights of third persons may be injuriously affected, by giving 
the consignment a different destination from that at first conclud- 
ed upon. But if the consignment is made in pursuance of orders 
from the consignee, and delivery has been made to the master of 
the ship, on board of which it is laden^ and a bill of lading has 
been signed by him, there remains in the consignor no right to 
stop the goods, or to change their destination, unless in case of 
the insolvency of the consignee, before they come to his posses- 
sion. However, the consignor may always empower an agent to 
stop the consignment, in case the consignee should become insol- 
vent. 6 Rob. 321. 

Where the consignor is indebted to the consignee on a balance 
of accounts, if the consignor consigns goods on account of this 
balance, he will have no right to stop the goods, even although 
the consignee has become insolvent. 4 Camp. 31. 2 Esp. C« 
578. 

So, if the consignee has accepted bills of exchange for the 
consignor, but which he has not yet paid, and the consignor makes 
a consignment on account of them, he will have no legal right to 
stop the goods, if the consignee has become insolvent without 
paying the bills. See ibid. 

And generally, if a consignment is made, in trust to indemnify 
the consignee against acceptances, the consignor cannot counter- 
mand the delivery of it, until the consignee is indemnified against 
them. Ibid. 

In general, while the goods are in transitu, that is, at any time 
before they are delivered to the consignee, or, at their place of 
ultimate destination under the contract, a mere claim or demand 
of the goods by the seller or consignor, or notice not to deliver 
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them over to the buyer or consignee, will give the consignor or 
seller every advantage. 7 Taunt. 69. 

But, in any such case, if the carrier has previously delivered 
any part of the consignment, the right of stoppage is lost as to 
the whole. 2 H. Bl. 604. 

It has been held, that where a consignment has been made on 
the joint account of the consignor and consignee, the consignor 
may still stop the goods, in case of the consignee's insolvency. 
6 East, 17. 

So, where a consignee has actually accepted a bill of exchange 
drawn on him for the whole amount of the consignment, and the 
bill has been indorsed over to another, the consignor may still stop 
the goods, in case of the consignee's insolvency, unless the con- 
signee has paid the bill of exchange. The reason seems to be, 
that as soon as the bill is protested for non*payment, the consignor, 
being the drawer, will be liable for the amount of it. 

Where the vendor of goods ships them by order of the vendee, 
consigned by the bill of lading td a third person at a foreign port, 
and the vendee fails, before the ship sails, the vendor may reclaim 
the goods of the captain by his right of stoppage in transitu. It 
in such case, the captain should refuse to deliver them, solely 
upon the express ground, that he has signed a bill of lading for 
the consignee, and has a right to insist upon taking them to and 
delivering them at the foreign port ; it will be sufficient evidence 
of a conversion of the goods to his own use, to maintain an ac- 
tion against him by the vendor. Thompson v. Trails 9 Dowl. 
and Ryl. 31. Yet, it seems, the captain might well insist uponti 
eompensatioD for his trouble in unlading the ship, and for his loss 
of freight. 
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CHAPTER IX. 

Of Ldens, 

Where a person is in possession of the goods or effects of 
another, and has a right to retain them until certain charges are 
paid, he is said to have a lien on them. 

Where his right to retain the goods, is merely as a security for 
certain charges incurred with regard to those identical goods and 
DO others, it is called a particular lien. But where the party in 
possession has a right to retain, not only for charges incurred in 
relation to the goods themselves, but also has a right to retain 
them, until a previous general balance is also adjusted, it is cal- 
led a general lien. 

With regard to a particular lien, it is obvious, from the pre- 
ceding definition, that property retained on account of it, cannot 
legally be detained after that is discharged, on account of other 
claims existing against the owner. 

Particular liens may derive their existence, either from the 
common law ; or, from regulations introduced in particular in- 
stances, by statutory provisions ; or, from express or implied 
contracts between the parties. 

With regard to liens at common law, it may, be laid down as 
a general rule, though it seems there are some few exceptions 
to it, that whenever any article is delivered to any person, for 
the purpose of having any thing done to it in the course of his 
trade or calling, he shall have a right to retain it, until a reasona- 
ble satisfaction is made to him for his labor ; unless a future day 
is set for the payment. 6 Maule and Sel. 1 80. Thus, carriers, 
whether by land or by water, may detain goods which they have con- 
veyed, until the charges of conveyance are paid. 7 East, 234. 
Ld. Raym. 867. So, brokers and factors have a lien on goods 
coming into their hands in the course of their business, for charges 
on those goods. The rule is the same with an innkeeper, s^miller, 
a tailor, a wharfinger, fac. &c. So, an attorney has a lien on the 
papers of his client. And generally there does not appear to be 
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any sufficient reason, why the advantage of a particular lien, 
should not be extended to all trades and occupations. 

It has been held, however, that the. keeper of a livery stable 
has no lien upon a horse left with him at livery. If, therefore, 
the owner should sell the horse, the buyer would have a right to 
remove him, without paying for his keeping, which would be 
merely a personal charge upon the former owner of the horse. 
Ld. Raym. 866. For the same reason, it is held, that a person 
who takes cattle to feed, or depasture, or agist, has no right to 
detain them until their keeping is paid for. Cro. Car. 271. 

Liens created by statutory provisions, do not come within the 
scope of this work. With regard to particular liens, created by 
express or implied contracts, such portions of the law as it was 
thought worth while to introduce, will be found under the next 
head. 

General Liens. There are but few classes of persons who 
have a right to retain property in their possession, belonging to 
another, for the security of a general balance of account between 
them,' including not only charges made in relation to that particu- 
lar property, but thoiJe arising in the course of previous dealings 
between the parties. It seems clear, however, that attorneys have 
such a general lien upon the papers of their clients ; that factors 
have a similar one on the goods of their principals ; that insur- 
ance brokers have one of the same kind upon all policies of in- 
surance, &;c. ; and wharfingers have the like upon goods deposited 
with them. 

What other persons have a right at common law, to such a gen- 
eral lien, does not seem ascertained. It is, however, open to per- 
sons in any other trades or callings, to stipulate for a lien, general 
or particular, or qualified as they please, with all those who em- 
ploy them, and who will be bound by such stipulation, if they 
expressly assent to it. 

Those persons, however, who exercise public employments, 
where public policy will not permit them to have an option in 
each case, whether to receive or reject business, have no right to 
stipulate for the advantage of a general lien, with all those who 
employ them. Because they have not the power to alter the 
terms, which the law has imposed upon the exercise of their 
employment. Any person employing them, may therefore wholly 
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disregard their stipulations, and call upon them to perform their 
legal duties. Still, if he should expressly agree to allow them a 
general lien, there seems .to be no doubt he would be bound 
by it. 

Accordingly, it seems that any persons, except common car« 
riers, innkeepers, or farriers, (and without doubt, those who keep 
offices of public records, &c, should also be excepted,) may, by 
a public advertisement, stipulate with their customers for a gen* 
eral lien ; and all who employ them, having express or construe^ 
tive notice of such advertisement, will be bound by it. Ao 
agreement to allow a general lien, may also be inferred from the 
previous course of dealing between the same parties. For the 
general doctrine^ see Whitaker on Lien, 34, fac. 

A person entitled to a lien, may waive the advantage of it by 
making a special agreement for the amount of his claim. Be* 
cause this shows that he relies upon the personal credit of his 
employer. Sayers' R. 224. 6 T. R. 268. 

But the mere omission to state a lien, as the reason of retaining 
property demanded, is not of itself a waiver of the lien, unless 
the party sets up some other ground of detainer. See Everett 
V. Coffin, 6 Wendell, 603. 

And if a person in possession of goods and having a lien upoa 
them, when they are demanded of him sets up a different claim 
or right to retain them, widiout mentioning his lien, he loses the 
advantage of his lien upon them. 1 Camp. 410. 

In general, no lien will be gained in any case, unless the prop* 
erty on which it is claimed, is in the actual or constructive pos- 
session of the person claiming to have the lien ; that is to say, in 
the hands of the claimant, or some agent. 3 T. R. 1 1 9. 

The person claiming the lien, by parting with the property on 
which it is claimed, consequently loses his lien. If, however, he 
afterwards comes into possession of the same property without 
committing any wrong, and without excluding himself from it by 
any express stipulation^ the lien will revive. 1 East, 4. 6 East, 
25, in noiis 

For no person can gain a lien, by obtaining possession of 
goods fraudulently ; even in cases where he would have had a 
lien, if the possession had been acquired rightfully. 6 Taunt, 
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763. Thus, if a person has a just claim on goods for their 
freight, and would have had a lien upon them for it, if they had 
come regularly to his possession, yet if he obtains possession of 
them by claiming them as his property, he will not gain a lien 
upon them. 

In general, no lien is acquired by any merely voluntaiy act, 
without request, or authority, express or implied from the owner. 
1 Str. 661. This, however, does not extend to the case of prop- 
erty saved from loss by the perils of the sea ; for, here the sal- 
vors have i lien. 2 Bl. R. 1 1 17. 2 H. Bl. 264. 

So, in genera], no lien can be acquired from the wrongful act 
of a servant, who delivers his master's goods to a tradesman, to 
have work done upon them without his master's orders ; and the 
master may recover the articles, without paying for any labour, 
be., bestowed upon them. 4 £sp. R. 174. There appears to 
be two exceptions, however, to this doctrine. 1. Where the 
servant acts within the scope of his usual employment, in which 
case the master will be bound, though the servant's act may be 
wrongful as respects the master, and then the particular lien will 
resist of course. 2. Where the law compels the person to per- 
form th^ act, and does not allow him to have an option, whether 
he will receive or reject the employment, he ought to have a par- 
ticular lien, coextensive with the charge for the labor, he, which 
be is thus compelled to bestow, or expend. And therefore, an 
innkeeper, who is obliged to receive all comers, and keep their 
horses if he has conveniences, ought to have a lien upon a horse 
put in his stable, for the expense of his keeping, and ought to 
have a right to retain him against the owner, though left at the 
inn by a thief. 

Where A delivers property ol B to C, who from his employ- 
ment has a right to a general lien against A, and who at that time 
has a general balance against A, if C at the time of the deliv- 
ery of the property by A^ knows that it belongs to B, he will 
have no right to retain it for payment of the general balance due 
from A, though he niay retain it on account of his particular 
lien, for the charges in relation to the property itself. The rea- 
son is, A here is merely the servant of B, for a particular pur- 
pose. 2 East, 623. 
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No person can claim a general lien, where it will interfere with 
the previous or paramount right of another to stop it in transitu. 

And, therefore, though a common carrier by usage should have 
an established right to a general lien upon goods of a consignee, 
still, in case of the consignee's insolvency before the goods are 
paid for, the consignor may stop them before delivery in the 
hands of the carrier, and reclaim them from him, by tendering 
merely the amount of charges, due to the carrier for the convey- 
ance of those particular things alone. 3 Bos. and Pul. 42. 

A general lien may sometimes be of great value to an individ- 
ual, as he may make a debt, barred by the statute of limita- 
tions, one of the items of his general balance. 3 Esp, R. 81. 

Where property is in the hands of another, subject to a lien, 
it is not in the power of the owner, by assigning it over to a third 
person for a valuable consideration and without notice, to deprive 
the person in possession of the goods, of bis lien upon theis. 
Bur. 489. 

In some few cases, a person, having a lien upon property, wiU 
not lose it, though be should deliver the property itself to the 
owner. 1. Where it is expressly agreed between the parties, 
that the lien shall be preserved, though the goods are delivered 
over. 2. Where the owner obtains the goods from the posses- 
sion of the person having the lien, by force or fraud. 3. Where 
the goods are delivered under a misapprehension ; as if the sel- 
ler delivers goods under the expectation of bebg immediately 
paid for them, in which case he may immediately retake them ^ 
or, as if goods are delivered according to the stipulations of an 
assignment, which afterwards turns out to be void. See Winta- 
ker on Lien, 73, &c. 

Where A furnished B with a brickyard and found wood and 
other materials for the manufacture of bricks, and agreed to allow 
him a certain sum per thousand for all bricks manufactured by 
him and shipped, on the return of the vessel, in which they were 
to be carried to the market, it was held, that until the bricks were 
shipped, B, the maker of them, was entided to the possession un- 
der his lien. See Moore v. Hitchcock^ 4 Wendell, 292. 

A ship master has a lien on the cargo and freight coextensive 
with all advances made by him on account of the ship. So, if 
be has made himself liable for debts incurred on account of the 
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ship, though he has not actually discharged them, he has a similar 
lien. He has also a similar lien for his primage. Ingeraoll v. 
Fan Bokkelin^ 7 Cow en, 671. 

A delivery of goods to a third person for safe keeping, is not 
such a parting with the possession of goods as will destroy the 
lien. Ibid. 

But, generally, a lien continues no longer than while the party 
entitled to it, retains possession. See Hartley v. Hitchcock, I 
Starkie, 408. 

But parting with possession of part of the goods subject to the 
lien, will not destroy the lien'on the remainder, unless it be done 
in such a way, as to show, that the party intends to part uncon- 
ditionally with the whole. See Hanson v. Meyer, 6 East, 614. 

Where a silversmith, on an agreement (or the purchase of some 
plate, sent it to an engraver to be marked with the purchaser's 
name, which was done, it was held that he still retained his lien 
on it for the price. See Owenson v. Morse, 7 T. R. 64. 

It seems, that an express stipulation with regard to the sum to 
be paid- for labor to be bestowed on the goods delivered, will not 
destroy the lien, if the time of payment be not postponed. See 
Chase v. Wetmore, 5 Maule and Sel. 180. 

But if a particular Vme or mode of payment is provided for by 
agreement between the parties, the lien, which is only given in 
the absence of express stipulation, is waived, and the parties de- 
pend upon their contract only. See ibid, 

A person, whose trade or occupation obliges him to accept 
goods for the purpose of bestowing labor upon them in the way 
of his employment, may make a particular and express contract 
in relation to his lien upon them. And therefore, under an agree- 
ment to grind a number of loads of wheat, and return them when 
ground, after some of them were ground and delivered, without 
being paid for, it was held, that the millers had a right to retain 
those which remained in their possession, until their whole claim 
for grinding the wheat was paid. Ibid. 

In general, a lien can be created by him only who has the ab- 
solute disposition of the property. And, therefore, if A, having 
a diamond, offers it for sale to B for £100, and gives it to him to 
examine, and B takes it to a jeweller, who weighs and values it, 
and then B refuses to purchase, and on being asked for it again, 
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says the jeweller must first be paid for the valuation ; it is held, 
that the jeweller has no lien against A, but, as against B, he may 
retain the diamond until he is paid. See Mollis v. Claridge^ in 
the opinion of Gibbs^ Justice^ 4 Taunt. 807. 

Liens, however, rnay always be derived from the acts of ser- 
vants or agents acting within the scope of their employments. 
Hussie V. Christie J 9 East. But though the servant in any such 
case, should pay the debt which created the lien, it will not trans- 
fer the lien or create a new one in himself. See ibid. And, 
therefore, it is held, if a servant deliver cloth to a tailor, to be 
made up, the tailor will have a lieif for the value of his work 
bestowed upon it ; but, if the servant should pay it, he would 
have no. lien against his master. See ibid. 

Further remarks on the subject oj liens vnll be found in the 
second partj under Factors^ Masters^ fyc* 
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CHAPTER X. 

1* Of the effect of an alteration of written contracts. 2. Of 
payment. 3. Of acquittances and receipts* A* Of a tender 
of payment. 

In order to bring the first pari of this work within limits pro- 
portional to the rest, it has been found necessary to compress into 
the present chapter the various subjects which appear in its titlci 
though each of them singly, from its importance, may well claim 
a chapter to itself. 

1. Of the alteration of toritten contracts* An immaterial al- 
teration oi a deed or instrument under seal, made by a stranger, 
whether with or without the consent of a contracting party, will 
not discharge him. But otherwise, if made by a party. 5 Taunt. 
707. 1 1 Co. 27. 

If the alteration is made in a material part, by one of the par- 
ties without the consent of the other, it will make the deed void 
as respects the latter. 4 T. R. 320. 15 £ast, 31 « 

So, it is held, that an alteration of a deed in a material part, 
though made by a mere stranger, will make the deed void. 4 
T. R. 330. 15 East, 29. 

Yet perhaps this sliould be restricted to cases, where the orig- 
inal state of the instrument cannot be determined ; for otherwise, 
it would be highly unreasonable, since a valid contract might in 
this way be rendered void by the act of a third person, without 
collusion. See Com. Dig. Fait (F) L 6 East, 309. 15 Johns. 
297. 

A material alteration is such as gives a different operation to 
the instrument. An immaterial alteration is one that leaves the 
legal effect of it, precisely as it was before. 5 Taunt. 707. 

It has been also held, that the parties may by mutual consent 
make any alterations in a deed, by erasing or substituting new 
names ; and that subsequent assent will be equal to a precedent 
consent. See Cases cited in 2 Starkie on Evi. 481. 

2. Of payment. Where a debt is already contracted, a pro- 
mise to give credit, made afterwards, is void, generally, for want 
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of consideration. 1 Esp. R. 430. Yet, where nothing appears 
to the contrary, such promise may often amount to good evidence, 
that the contract was originally made for credit. 

The part payment of a debt, even although expressed to be 
in full of all demands, is of itself no legal satisfaction of the rest* 
But, if the time of payment is anticipated,* or the payment is 
made in a different manner, from that which was stipulated, ft 
may by agreement operate as a full satisfaction and discharge. 
Co. Litt. 212. b. 5 East, 232. 

Where a part payment is made by a third person, which it is 
agreed to accept in full, it will operate as a complete discharge 
of the whole debt. 4 B. and C. 482. 

" Where a debtor refers a creditor to a third person for payment, 
and the creditor gives that third persl^n indulgence without the 
knowledge and consent of the debtor, and the third person be- 
comes insolvent, the loss must fall on the creditor, because, as 
between himself and the debtor, the giving indulgence without no- 
tice, operates as an agreement on his part to look to the third 
person, and discharge the debtor." See the opinion of Bayleyj 
JusiicCf in Smith v. Ferrand, 7 Barn, and Cres. 19. So, if the 
debtor refers his creditor to a third person, intending that he 
should receive payment in money, and he sees fit to take pay- 
ment in any other way, he does it at his peril. See ibid. In the 
case cited the debtor gave his creditor an order, on which the 
creditor might immediately have demanded payment in cash ; 
but instead of that, he took a bill at three months on a third per- 
son, who failed. It was held the creditor must bear the loss. 

Though in general a voluntary payment, made with a full 
knowledge of all circumstances, cannot be reclaimed even 
though the receiver had no legal right to demand it ; yet, where 
one party has in his possession goods or other property belonging 
to another, and refuses toMeliver such property to that other, un- 
less the latter pays him a sum of money, which he has no right 
to receive^ and the latter in order to obtain possession of his prop- 
erty, pays that sum, the money so paid is a payment made by 
compulsion, and may be recovered back. See the opinion of 
Bayleyj Justice^ in Shaw v. Woodcock^ 7 Barn, and Cres. 73. 

It seems an agent to receive money, has no authority to receive 
any thing else in lieu of it. If he should receive goods in pay- 
ment of a debt, the creditor may refuse to accept them and may 
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call on the debtor for the amount of his debt. But, if he should 
receive the goods and keep them longer than was reasonably ne- 
cessary to examine their quality, it might be considered as a rat- 
ification of the arrangement made by his agent. See Howard v. 
Chapman, 4 Car. and P. 508. 

Where A deposits money with B to pay over to C, he may re- 
voke the authority and recover the money back, at any time T3e- 
fore C agrees to receive the money. See Owen v. Bowen, 4 
Car. and P. 93. In the case cited, B had given A a receipt for 
a certain sum of money, which he engaged to pay over to C, 
but it was held, that A might recover it back, unless C looked. to 
B for the payment. So, in the case Gibson v. Minet, fcc. it was 
held, that, if a person direct his banker to hold a sum of money at 
the disposal of a third person, the party so ordering may counter- 
mand his order, at any time before the banker has paid the money 
to such third person, or entered into some equivalent arrangement 
with him, incompatible with the countermand of the order. 1 
Car. and P. 247. ' 

Payment to an agent or attorney authorized for that purpose^ 
is of course sufficient. But the mere general authority to re- 
ceive payment, will not authorize the agent to receive negotiable 
paper in payment. For that purpose, the agent must have an 
express authority. 3 East, 147. 

If the creditor himself takes negotiable paper of his debtor, as 
a security for his debt, and to the amount of it, he cannot sue the 
original debt as long as this paper continues negotiable. But it 
will not prevent the creditor from suing, if the debt is larger than 
the security. 2 B. and C. 477. 2 Caines, 117. 

Where a creditor takes negotiable paper, in discharge of his 
debt, if it is in fact merely nominal and worthless at the time, he 
need not wait for its time of maturity, but may immediately sue 
bis debtor for. the original debt. 2 Bos. and Pul. 51 8« But 
otherwise he must wait till its maturity, and cannot sue until it is 
dishonored. 6 T. R. 52, 129. And if be agreed to take the 
risk of the negotiable paper himself, he can never sue at all on 
the original demand ; for, the receiving of the negotiable paper 
at his own risk, is in law a real payment and totally discharges the 
debt* 2 Camp. 211. 

So, in general, if negotiable paper is taken in payment, and 
the creditor loses it, he will not be able to recover, either upon 
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the original debt or upon the negotiable paper, so long as any 
holder, who has given a valuable consideration for it, and without 
notice of the loss, may re<^over upon it, and thus prejudice the 
original debtor. 3 Maule and Sel. 362. 3 Taunt. 130. 

Where a debtor draws a check in favor of his creditor, it wiB 
not be conclusive evidence of payment of the debt, unless the 
creditor either actually receives the money on it, or indorses it 
over. But it will be evidence of payment unless the contrary 
appears. 10 Mass. R. 47. 7 Mass. R. 286. See 1 Hall. 78. 

But where an instrument under seal is given for a debt, it ex- 
tinguishes it absolutely, except in cases where it is intended mere- 
ly as collateral security. Cro. Car. 415. 6 Mass. R. 11. 

Where A remits money to B, according to B's directions, it 
will be at B's risk. Peake's R. 67. So, if he remits according 
to the usual course of remittance, and with the usual precautions* 
3 Mass. R. 249. Peake's R. 186. But otherwise in case of a 
loss, it will fall on the person making the remittance. 

Where a person is indebted to another in two different debts, 
as on a note or bond, and on an account, if he makes a payment, 
be has a right to direct it to the payment of which of the claims 
he pleases. The rule is the same, if he owes two debts to the 
same person, in different rights ; as for instance, one debt to his 
creditor, in his own right, and the other to him as executon 
Here, too, the debtor, in case he makes a payment, may direct 
the application as he pleases. 5 Taunt. 506. 

But if the debtor makes no such application, the creditor, in 
general, may apply it at his own discretion, • And even where 
one of the debts is only equitable, and such as could not be re- 
covered at law, it has been held that the creditor might consider 
a payment not particularly applied, as made on account of such 
debt, and consequently commence a suit for the other. See 2 
Str. 1194. 6 Taunt. 597. 

So, generally, where money is due to a person on two separate 
accounts, on one of which the policy of the law will not permit 
an action to be sustained, but after payment will give no remedy 
to recover it back, if the debtor pays money to the creditor gen- 
erally without directing the appropriation, the creditor may apply 
the payment towards the claim which he could not enforce by 
law. See Cruickshanks v. Rose, 2 Moody and Mai. 100. 
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But this doctrine will not hold in any case, where the debtor 
is personally liable for one debt, but in the other is held merely 
in some official capacity, as executor, &c. For in any such 
case, a regard for the rights of third persons, requires that the 
payment should be strictly appropriated. Neither will this doc- 
trine protect the gratuitous application of a payment, to the satis* 
fection of an illegal demand. ^ 3 B. and C. 165. 

In the payment of a single general account between the parties 
if nothing appears to the contrary, the earlier charges will be con* 
sidered as first settled. 2 B. and A. 45, 47. 

So, where the surviving partners of a firm, continue the busi- 
ness with a creditor of the old firm, who keeps only one joint ac- 
count with the old and new firm, when any payments are after* 
wards made, by the surviving partners, they will be applied to 
satisfy the debts of the old firm, in the first place. The consent 
of all parties, to such application, will be presumed in this case, 
if nothing appears to the contrary. See 2 B. and C. 65. 3 
Bbg. 76. . 

3. Of acquittances^ receipts, and releases, A person who pays 
money, should make it an invariable practice to take a receipt for 
it, and should file it away carefully, so that he may turn to. it at a 
moment's warning. A strict attention to this rule, will prevent 
much vexation, in being called on a second time, by the dishonest 
or careless, to pay a demand already paid. To trust to a per* 
son's promise to cross out a charge from his book, is to guaranty 
the integrity or memory of another, without a premium, but at 
the risk of a loss of the amount of his account. 

On the other hand, a person should be very cautious of giving 
a receipt for money, in expectation of payment. The payment 
should always precede the receipt. However, if no money is 
paid at the time, and the circumstance of the debtor's possession 
of the receipt, can be satisfactorily explained, the creditor will be 
permitted to do it, by showing the real circumstances under which 
it was given. It is true, tliat a receipt, in full of all demands, 
free from any circumstances of fraud, mistake, or misapprehen* 
sion, will generally be conclusive evidence of what it contains ; 
and the same remark applies to all receipts whatever. But the 
giver may always show, if he can, that a particular charge was 
excepted from the receipt, through mistake ; or, that the receipt 
was delivered to the debtor^ without receiving payment, through 
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tbe misapprehension of a third person, authorised to receive liie 
amount, kxi. or, any other fact, showing conclusively, that do 
money was then paid. See 1 Esp. C. 172. 2 T. R. 366, See, 
howevery 1 Taunt. 141. 

In some cases, where no receipt at all has been givra, and the 
time elapsed from the period when the debt was contracted, is 
not sufficient to bar it, by the operation of the statute of limita- 
tioRS, payment will be presumed from circumstances ; as, if the 
time elapsed without making a demand, has been considerable, 
during which, the party supposed to be indebted, has been per- 
fectly solvent, and resident in the neighborhood, and especially if 
there have been subsequent dealings between the parties, which 
have been settled, &LC. ] Esp. R. 96. 

After the lapse of twenty years, a bond will be presumed to be 
paid, unless the contrary can be proved, or some satisfactory rea- 
son can be given, why payment has not been demanded. • I T. 
R. 270. But a shorter time, if accompanied with some other 
corroboratory circumstances, may afford suffiq|ftnt ground to be 
submitted to a jury, as evidence of payment. 2 Starkie on Evi- 
dence, 309, (n. 1 .) 

Where there are two or more joint creditors, and one of them 
having only a nominal interest, by collusion with the debtor, gives 
him a receipt, in order to defeat an action commenced, the court 
will set it aside. The rule is the same, where a person assigns a 
debt to^another, who commences a suit on it in the name of the 
assignor ; for should he, by collusion with the debtor, give faim a 
receipt in order to bar the action, the court would reject it. See 
3 B. and C. 421. 1 Chilty's R. 391. 7 Taunt. 48. 

And generally it seems, that a receipt is merely pritna facte 
evidence^ of payment and may always be explained by showing 
the circumstances under which it was given, in order to show 
that no money has in fact been paid. And therefore, if an action 
should be brought by two persons, and one of them should fraud* 
ulently give a receipt, unthout receiving the money, it seems the 
defendant would not be able to avail himself of it to defeat tbe 
action, if the fraud could be shewn by the other. See Skaife 
if aZ. V. Jadcson, 5 Dowl. and Ryl. 291. 

Where persons, who have had considerable dealings together 
for a long time, come to a final settlement, it is best for them to 
give each other general releases in full of all demands, under seal* 
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For ID this case, no^ consideration is necessary ; and unless the 
possession of them is obtained fraudulently, will be conclusive 
and final. See 2 Taunt. 141. 

Where there are two or more joint, or joint and several, debt- 
ors, a release of all demands, or, of the particular demand, given 
to one of them, by their creditor, will discharge both or all of 
them, if nothing appears on the release itself to the contrary. If, 
therefore, the creditor intends to discharge one only, he should 
take care to express it so in the release, and should reserve to 
biiDself the right of suing both, for the purpose of retaining his 
remedy against the debtor whom he does not intend to discharge. 
See 2 Bos. and Pul. 38. 4 Dal. 275. 

A mere receipt not under seal, given to one of two joint debt- 
ors by the creditor, will not in- any case operate as a release of 
the joint debt ; it is merely evidence of what it contain^ on the 
face of it. jSee 7 Johns. R. 207. ^.^ 

4. Of tender of payment or performance. ^Where the party 
who is to pay nil^ney or do any other act under a contract, is un- 
able to perform without the consent or concurrence of the other 
party, if he is unable to obtain such consent or concurrence, he 
must make a tender or offer to pay or. perform, and this is all 
that the law will require of him to discharge him irota the con- 
tractTN This tender, however, must be made in a legal mode, or 
otherwise it will wholly fail to produce this effect. It will be pro- 
per, therefore, to consider very concisely the requisites of a legal 
tender. 

A tender must be made at the place agreed upon in the con- 
tract, and cannot properly be made elsewhere ; and having the ^ 
mon^y ready at the place appointed, is sufficient, if there is no- 
body there to receive it. But if the creditor receives the money 
at any other place, it will be sufficient. Freem. 149. 

If no place is appointed for the payment, the tender must be 
made to the person of the creditor, and the debtor must seek him 
fer that purpose. But, if the article to be tendered, is heavy, or 
of an inconvenient bulk to be carried about the person, the debtor 
or contracting party should, previously to the day of delivery, re- 
quest the other party to appoint a place to receive it, and ^ve 
notice that, at that place he would make a delivery of it Co. 
210, b. Freem. 433. 
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A tender should be made at the time appointed ; if no time ba« 
been agreed upon, the money or other article should be paid or 
delivered, or tendered upbn request. A tender either before or 
after the time appointed answers no purpose. But where a par- 
ticular day is appointed, but the hour is not mentioned, the debtor 
has the whole day until near sun down, or, the last moment of « 
transacting business, to make the tender. 

Where a place and day of payment are both appointed, but no 
hour is set, the tender should be made on the land, and the per- 
son to pay has the whole day within the hours of business to pay 
it io. Still, if he should be on the land or at the place, ready 
to pay it before the last hour, and should go away without paying 
the money, on account of the absence of the other party, and 
the other party comes afterwards within the hours of business^ 
or before sun dowii, the tender would be insufficient. For, ia 
such case the debtor should stay till the last moment of business 
hours, or, until sun down. But if the debtor should meet the 
creditor at the proper place, at any hour during tke day appotnt- 
ed, he may make a tender, which will be sufficient. See 8 Co* 
114, b. 13 Mod. 422. 2 Sal. 624, pi. 3. 

With regard to the gentral rules for the construction of con-* 
tracts for the delivery of specific articles, it is held to the case 
of Roberts v. Beatty ; 1 . Where a contract mentions a par- 
ticular time and place for their delivery, no deinand is neces* 
sary, but as soon as the time is expired, the promisor is immedi- 
ately liable to an action. 2. In any such case, it is the du^ of 
the promisor to be ready with the articles at the time and place 
appoiuted, and tender them to the other party, if there is any ono 

(there present to receive them. 3. If no time nor place is mea» 
tioned, the promispr must seek the creditor, if within the State, 
and offer to perform the stipulation contained in the contract If 
the property be too ponderous or bulky, then the debtor must 
call upon the creditor, a reasonable time beforehand, and ask 
him to appoint a time and place when and where he wiU receive 
them, y the creditor refuses^ the d^tor may plead this specif 
ly in discharge of his obligation* 2 Penns. R. 63, 
/ A tender may be made by the debtor or contracting party 
I either in person, or by his agent, and any person may be tbe 
]l debtor's agent for this purpose, though a mere volunteer^ unless 



CONTRACTS IN GENERAL. 137 

r 

tiie debtor expressly fotbids it. See 1 Inst. 207, a. 2 Maule 
md Sel. 66. 

The tender may be made to the creditor or other party^ or 
to any person eoy^ressly authorized to receive the thing or money 
tendered, 5 Camp. 307. 
^ Where the debt is due to two or more jointly, a tender to any 
of them will be sufficient for all. 3 T. R. 683. 

In general the whole debt must be tendered. But where there 
are several distinct debts, if the debtor will specify on which he 
makes the tender, he may ti^nder the amount of any one of them 
without the rest. 

It is generally held that the debtor must tender the precise 
MDOUBt of the debt ; for, if the tender is of either more or less 
ibaB the debt, the creditor will not be bound to receive it. 

However, if the debtor should tender more than what is due, 
it will be a good tender if he does not demand changp. But if 
he demands any thing back, it will not be a good tender. In 
Wade's Case, .5 Co. 115, it was held, that if a ma^ tenders 
more (ban he owes^ it is . good, and the creditor ought to take 
what is due. 

A tender of a larger sum than is really due, is sufficient, if the 
ereditor refuses to receive it, merely on the grqund that he is en- 
titled to a larger sum than the sum tendered. But, if he objects 
to it, because be cannot make the change, and demands the pre- 
cise sum, it seems, the tender will not be good. See Cadman 
r» Lubhockj 5 Dowl. and Ryl. 289. 

Notwithstanding the contract is to pay in a particular kind of 
foreign coin, a tender of the amount in the established currency 
of the country, will always be good. Lat. 84. Sal. 446. 

A tender of bank notes will be good, if not objected to on that 
account ; or, if the debtor offers to get currency for it. £qu. 
Cas. Abr. 318. But, if objected to, a tender to a bank, even of 
its own notes, will not be good. 13 Mass, R. 235. 

As this is apparently unjust and inconvenient, the Legislature 
ought to provide, that a tender to a bank of its own bank bills, 
should always be good. 

There must be an actual offer of the money ; fpr, if the debt- 
or sbould say to his creditor, here I am ready to pay you, and 
bolds the money in a bag all the. time under his arm, it will be no 
tender ; for perhaps it is not good money. But, if he should of- 



1 38 CONTRACTS IN GENERAL. 

' fer the money to the creditor, or throw down the bag or purse 
before the creditor, without showing the money or taking it out 
of the bag, it will be suffiQient ; because it belongs to ' the cred* 
itor to take it out and count it. Co. Litt. 208, a, &e Noy. 74. 

/ However. H the creditor should expressly refuse to receive tho 
money, an actual offer would be tanecesstry, if t*he debtor has 
the money ready to pay the debt. 10 East, 101. 

Where a person makes a tender, he must declare on what ac* 
count it is made, unless there has been some previous cofnmuni* 
cation to show it ; otherwise the tender will not be good. Lat. 70. 
lo most cases, where there has been a tender^ and the creditor 
has refused to accept it, he may restore himself to his former sit- 
uation by making a formal demand for that purpose. There are 
some ca^es however where a tender and refusal will bar a man 
from all claim or right forever. As, if the mortgagor tender the 
mortgage noney at the timlK and place limited by the mortgagee, 
and thej|mbrtgagee refuses to receive it, the land is discharged from 
the morlgage, and no subsequent demand' of th^ mortgagee 
will revive the mortgag^.^ However, the mortgagee may still re«- 
cover the debt in an action of debt. Co. Lit. 209, a. b. 

But if a man should give a botid to another upon condition to 
deliver him 100 cords of wood, or the like, and should make a 
legal tender of it at the proper time and place, and the obligee 
should refuse to accept it, the bond becomes void, and the obligor 
is discharged forever, and the obligee can never, by any demand, 
or by suit, entitle himself tp recover the 100 cords of wood. Jt 
is accounted hfs own folly in this case, to refuse the wood when 
it was offered. Co. lAit. 207, a. 3 Lev. 24. 

Where a person agrees to pay another a sum of money, upon 
liis doing a certain act, he is under no obligation to make an ab- 

j solute tender ; he may take a middle course ; and make a con- 

j ditional one, according to the nature of the act to be performed. 

i Vin. Abr. Tender, (E) 9. 

But, in ordinary cases, a fepder must be made unconditionally. 
A debtor has no right to impose any new terms upon the pay- 
ment of his debt. He has no right to stipulate fer a receipt in 
full of all demands, and perhaps it would not be easy to show, 
that, in'^strictness of law, he is entitled to demand any receipt at 
all. See\l2 Mass. R. 450. 
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PART II. 



CHAPTER I. 

Of Agents and Factors. 

8xc. I. Of the authorify or appointment of an agent — See. 11. Of Has 
powers and duties of general a^nts, factors, &c. — Sec. III. In what case* the 
agent or factor binds himself personally. — Sec. IV. How far the principal ]# 
responsible for the acts of his agent. — Sec. V. How far notice to the a^nt i# 
notice to the principal. — Sec. VI. Of the rights of the principal under contraett 
|]ia4e by au agent. — Sec. VII. Of the duties of an a^nt to cause insurance on 
property consigned.— Sec. VIII. Of factors under a commission dil chxii^rx. 
— Sec. IX. Of agents to receive and pay money. — Sec. X. Of the agentV 
claims upon his principal. — Sec. XI. Of the factor's lien, or right to retain.—' 
Bee. XII. Of the termination of the a^noy. 

Sec. I.— -O/* the authority or appointment of an agent* An t\ 
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agent is one who does any^ act in the name and by the autboritjr 
of another. 

The manner in which the authority should be given, depends 
upon the nature of the act to be performed. For, if it relates to i 
real estate, the authority ought to be given by a formal power of (i 
attorney under seal, executed with all proper formalities. But if 
it concerns personal estate only, an authority by letter or other 
writing, or by bare words, of which, however, satisfactory proof 
should always be preserved, will be sufficient 

And generally, an authority to an agent to execute a deed, 
must also be by a deed. Berkeley v. Hardy j 8 Dowl. fc Ryl. 102. 

The execution of the deed should be in the name of the prin- 
cipal : otherwise he will not be bound, even if the agent had a 
sufficient juthority. See ibid. — -• 

In many cases, where no express authority can be shewn, the 
law will imply or presume that an authority has been given, either 
from the previous course of dealing between the parties, or from 
the subsequent acts or acquiescence of the principal, in what has 
been done in his name. 4 Bibb. 530. Thus, if A has been in 
the practice of acting as agent of B, who has uniformly agreed 
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to, or acquiesced in A's acts, such acquiesceoce or agreecQent 
will be considered sufficient proof of an authority, to do similar 
acts, until B giyes notice to the contrary, or expressly counter* 
mands the authority. ^ A notice, to be sufficient for this purpose 
should be given directly to all former correspondents, customers, 
be., and to all persons, who have had dealings with the principal, * 
through the intervention of the agent ; but for the public at large, 
a public advertisement, revoking^ the real or supposed authority, 
or denying that the supposed agent ever was the agent of the 
person advertising, will be sufficient. 

A case or two may serve as an illustration. Suppose, then, 
A draws a bill of exchange in B's name, and as his agent, on 
C, and subscribes it properly as B's agent, and afterwards C, on 
presentment, honors the bill, and then calls on B for the amount ; 
now, if B pays it in silence, and A should afterwards draw 
an6ther bill on C, in B's name, and as his agent, as before, and 
C should honor it, in the same manner as the former one, as B's 
bill, it will then be too late for B to deny that A was his agent. 
Because by paying the amount of the first bill, drawn under the 
same circumstances, he has virtually acknowledged A to be his 
agent. But if in fact A had no authority to draw a bill of ex- 
change in B's name, B should either have totally refused to pay 
the first bill ; or, if he saw fit to pay it, he should take care to give 
sufficient notice to C, not to honor any more bills drawn under 
such circumstances. See 2 Stark. C. 468. 3 P. Wms. 427. 

Suppose, again, A is B's agent for the transaction of certain 
business, with limited powers, and that he exceeds his authority,, 
by doing some act not within its limits, and afterwards comma- 
nicates what he has done to B, by letter, and B makes no reply; - 
here, in general, B's silence will be considered as a ratification f 
and, therefore, if he does not mean to abide by what A has so 
done, he should immediately send notice to A of his dissent. 

And, in all cases, where a person undertakes to act as agent 
for another, whether he merely exceeds his authority, or in fact, 
has no authority at all, it will be most safe, for the person whose 
authority has been thus usurped, to disavow the fact, and imme- 
diately give notice to that effect, to all persons interested as soon 
as possible. 
M Sec. II. — Cf the powers and duties of general agents^ fa/o* 
I j ioTi^ ifc. Where an agent is appointed for some special pur- 





AGENTS AND FACTORS. 143 ' 

pose only, if he transcends his authority, his principal pr con- 
stituent will not be bound, whether the person with whom he acts* , 
knows of such excess or not. ^^\ 

But, in the case of a general agent or factor, the person with i 
whom he acts, is under no necessity of looking to any particular f 
instructions, limitations or restrictions, which may have been given • 
privately by the principal. For, in this case,' if such general • 
agent should go beyond his powers, still the principal will be 
bound, if the acts performed by the agent are such as are usual- 
ly done by general agents, in similar cases, and the person with 
whom he acts, has no notice or knowledge that the agent is ex- 
ceeding his authority. 

Yet, in every case, the agent will be liable to his principal, for 
all damages arising from exceeding his powers. 

It is always most safe, therefore, when dealing with an agent,^ 
to obtain sight of his authority or instructions ; and where he is 
doing an act to the validity of which a regular power of attor- 
ney, under seal^ is necessary, the production of the power of at-/ 
tomey, and sometimes the enrolment of it, sliould be insisted on,^ 
as the only infallible mode of securing evidence of it. 

The business of a broker is to buy and sell, and if he is en- 
trusted with the possession of goods, third persons have a right 
to presume that he has a power to sell them. If, therefore, he 
does sell them, though without any express authority from the 
owner for that purpose, the sale will be binding upon the owner. 

Where sales are effected by a broker, it is held to be his duty, 
to enter the contract in his book, sign it, and then deliver a per- 
fect copy, also signed, to each party. If the contract is en- 
tered by the broker but not signed by him, it will not be binding. 
So, if he should deliver two notes of the sale or contract, to the buy- 
er and seMer, materially differing, and neither containing a perfect 
contract, there would be no sufficient memorandum under the 
statute of frauds, because they cannot be compared together to 
make out the contract, nor can any deficiency in them be suppli- 
ed by reference to an entry in the broker's books, made without 
bis signature. See Grant v. Fletcher^ 8 Dowl. and Ryl. 69. 

A factor; entrusted with the possession of goods for sale, but 
who has received no particular instructions in relation to thera^ 
should sell according to the usual course of business in relation 
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to such goods. For instancOi if they are usually sold for cash 
only, he has no right to sell them on credit. And, if he selb 
them on credit, the principal may immediately call on him for 
the price of the goods. The sale, however, will be good against 
the principal, unless the purchaser knew that the factor had no 
right to sell on credit. 

Where the usual practice is to sell such goods on credit, the 
factor may sell them to any person of good credit at the time 
of sale, at the usual credit, 'without being liable himself for the 
price, even though the purchaser should afterwards become iih- 
solvent. Still if the factor should omit any usual and proper 
precautions, or should not make the usual inquiries with regard 
to the solvency of the purchaser, he would render himself liable 
to his principal, for any loss arising from the purchaser's inability 
to pay. 

If a factor or agent sells on credit, it is his duty within a rea- 
sonable lime, to give hb principal information of the names of 
the purchasers, and the terms of sale. If he should omit to do 
so, he will be liable for damages ; but he does not become an- 
swerable for the solvency of the purchasers at all events. See 1 
Rawle, 126. 4 Cowen, 205. 

It is the duty of an agent or factor to render an account to 
his principal on demand, and, if a demand should be impracUca- 
ble or inconvenient, he is bound to account with his principal 
within a reasonable time without any demand ; if he should omit 
to do so, he will be liable to an action. See 17 Mass* R* 149. 

Where the factor has sold the goods of his principal, consigned 
him for sale, and received the price of them, it is no longer In 
the power of the principal to reclaim the goods from the pur- 
chaser, whether he has received his money from his factor or not. 
And after they are sold by the factor, he may set off a debt, due 
from himself to the purchaser, against the price of the goods, 
and the principal will have no remedy except against the factor. 
But while the goods remain unsold, the principal has a right to 
reclaim them from the factor, because until they are sold, they 
remain the property of the principal. 

Whenever a factor has made a sale of goods, sent to him for 
that purpose, and the proceeds of it can be distinguished from 
the residue of the factor's property, those proceeds, in whatever 
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manner tbey may happen to be invested, shall go to the princi- 
pal, who may recover them of the assignees of the factor, in casa 
of his bankruptcy. But, if those proceeds cannot be distinguish^* 
ed from the bulk of the factor's property, the principal will be 
considered merely as a creditor of the factor, and consequently 
can only come in for a dividend with his other creditors. Thus, 
if the proceeds of sales consist of specie set apart in bags ; or, 
if the sales are made on credit, and notes have been given ; in 
the former case, the specie ; in the latter case, the notes, belong 
to the principal. And so, in all other cases where the proceeds 
can be distinguished and identiBed, they shall go to the priucipaL 
See Willes, 400.' 2 Dal. 60. 

So, where goods or bills are sent to a factor or correspondent, 
for a particular purpose, to which they are not applied, they still 
belong to the principal, or person sending them, and he- can re- 
claim them at pleasure. For the consignee, or person to whom 
they are sent, has no right to apply them to any purpose, but that 
for which they are sent ; and in. case of his failure, they belong 
to the remitter only. See 5 T. R. 215. 

If goods or bills are sent on a general account^ and without 
any specific appropriation or particular object, the receiver or 
consignee will merely be considered as a debtor for the amount, On 
a general account; and if the balance should be found against 
faim, and he becomes a bankrupt, the principal, or consignor, will 
be entitled to a dividend only, 2 BL R. 1154. 6 T. R. 494. 

Where bills endorsed are delivered to a banker, whether for a 
specific purpose or not, if he assigns them over to it third person 
for a valuable consideration, without notice or other fraud or col-^ 
lusion, the original owner can never recover them back from tbe 
holder. His only remedy is against the banker* Bat if the 
bolder took them without paying a valuable consideration for 
tbefn ; or, if he knew or had notice of any particular purpose, to 
which they ought to have been applied by the banker, agreeably 
fo his instructions, the principal will be entitled to reclaim them* 
jSee 1 Bos. and Pul. 648. 

A factor has no right to pledge or pawn goods entrusted to him 

for sale, either for his own debt^ or even for the debt of bis priD-* 

cipal, without an esipress authority from him for that purpose* 

If the goods should be so pledged, thd owner may recover them 

10 
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out of the hands of the holder or person to whom they are pledg-^ 
ed, without making a tender of the anoount for which they are so 
pawned or pledged. 7 East, 5. 

It is of no consequence, that the broker making advances on a 
pledge of goods sent to him for sale, supposes the factor to be 
the owner of the goods. For, the rule is clearly settled, that he 
cannot retain the goods against the owner, on account of sucb 
advances, as the factor has no right to pledge the goods consign^ 
ed to him for sale. 

But, if a factor should deposit goods with a broker for sale, the 
broker may make any advances upon them for purposes connect* 
ed with the sale, and has a right to retain the goods, if unsold, 
against either the principal or the factor, for the advances so 
made on account of those goods, until they are reimbursed* 
But he will have no right to retain them either for advances made 
on other goods, or for a general balance of account against the 
factor. 

So, if a merchant consigns goods to a factor and draws on him, 
and the factor places the goods in the hands of a broker for sale, 
who makes advances on them, to pay the bill drawn by the prin* 
cipal on the factor or consignee, the broker, it is presumed, may 
retain the goods or the proceeds, against every body, until those 
advances are refunded. 

As a (actor receiving goods from abroad for sale, has no au-' 
thority to pledge them ; whenever goods are consigned from 
abroad, a person who is called upon to make advances, should 
take care to see that the factor has authority for this purpose* 
For, if they make such advances either with a knowledge or with 
the means of knowledge in their power, that the factor has no 
such authority, they incur the risk of the loss which may resuk 
from it, in case of the factor's insolvency. If the factor has au- 
thority to raise money on the goods jor the use of the principidf 
the person making the advances, should take care to see to the re- 
mittance to the principal, or at least should stipulate to that ef- 
fect, for it will be no authority for advances made for the factor's 
private account. See Qtneroz v. Freeman^ 5 Dowl. and Ryl. 192. 

It seems clear, from the necessity that there is for a constdera- 
tion in order to make a promise binding, that, at common law, 
if a person promises to do any act for another gratuitowlyy that 
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is, for which he is to receive nothing, either directly or indirectly, 
snd does not keep his promise, the other can have no action 
against him, however great the injury may be which resuhs from 
his faihjire to perform. But, if he should once begin to perform 
the act, and then should leave it incomplete ; or, should do it in 
an improper manner, so that damage should arise, he would then 
be liable to an action for the ill consequences. In commerce, 
however, if a man should once so far forget what is due to mer- 
cantile honor, which here perfectly coincides with the strictest 
hiles of morality, as to attempt to avail himself of this rigid rule 
of the common law, he would forever forfeit the character of the 
merchant honorable. In most cases, too, the attempt would be 
vain ; since in mercantile law, that is to say, the common law, 
applied to commercial transactions, partially modified by the va* 
rious usages of trade as well as by international law, there is but 
little ground for avoiding an express contract for want of a suffi- 
cient consideration. Because mercantile transactions are so in^ 
terwoven with each other, that but few cases can be imagined, 
where the law will not imply a sufficient inducement or consider^ 
ation to sustain such engagement, where it cannot be made clear- 
ly to appear that third persons will not be sufferers. 

Accordingly, a factor who usually receives a commission for 
his services, will be bound to perform any act which he has un- 
dertaken to do, although there is no express stipulation by the 
other party, to pay the commission. When he has performed the 
act, he will also be entitled to demand his commission, because 
the law will then imply a promise, on the part of the principal, to 
pay him the usual commission* 

However, where A and B owned one half of a vessel and C 
the other, and, on the vessel's sailing, C undertook to have insur- 
ance effected, but did not, and afterwards, when his neglect came 
to the knowledge of A, he again promised to procure insurance 
on the vessel and did not, and the vessel was lost, yet it was held 
that A and B could not maintain an action against him either for 
his negligence or his not procuring insurance. But here it should 
be observed, that G was not the agent of A and B, but was part 
owner of the vessel, and took the same care of their shares that 
be did of bis own. 

A factor is generally liable to bis principal, for all dam^es 
arising to him, from not doing at all, as well as from domg in an 
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inoproper manner, what be ha? undertaken to do. With still 
more justice, he is held to answer for any wrongful or illegal acts, 
done by him under the authority confided to him, in consequence 
of which his principal is injured. Thus, if the factor should vi- 
olate the revenue laws of a foreign country, and the property of 
the principal should be seized and condemned for it, the factor 
would be held responsible to the principal for the amount of the 
forfeiture. In any such case, the factor can have no excuse, ex* 
cept, either the express particular directions of his principal, to 
do the act which occasions the forfeiture ; or, else the total im- 
practicability of complying with his general instructions in any 
other way. But, in such emergencies, the factor or agent should^ 
if practicable, give previous notice to his principal, of the risk 
which a strict obedience to his orders will necessarily incur* 
For, it is quite clear that he is under no obligation in any case, 
to comply with instructions, which require him to do any illegal 
act whatever. But with this exception, the agent is generally 
bound to follow the orders, directions and instructions of his prin- 
cipal ; and a deviation from tbem, though made solely with a 
view to his employer's interests, will expose him to a liability 
for all the ill consequences which they may suffer. Thus, though 
the usual course of trade in a particular place, may be to sell for 
credit, yet, if the consignor's orders are to sell for cash only, 
the agent or factor cannot sell for credit, without taking upon 
himself the risk of the buyer's solvency ; and in case of his fail- 
ure, must make good the price to his principal. 

Yet, it seems, if some unexpected emergency should arise, 
where it would be impossible to get further instructions from the 
principal, in season, the factor or agent may exercise his discre- 
tion for the benefit of his principal, without making himself lia- 
ble, even although he should not obey his instructions literally. 
Thus, if the price of goods should be limited, but they are found 
to be in a perishing condition, the factor .may without doubt sell 
for less, if he has not time to consult his employer. But sup- 
pose in such case, that there was really time enough to consult 
the employer, but the factor voluntarily assumed the risk of act- 
ing without orders, relying upon the acquiescence of the princi- 
pal in the iair exercise of his discretion } if the principal brings 
ao action against the agent or factor for selling the goods for less 
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than the price directed, what rule will be given for assessing the 
damages ? not surely the price, which the principal has seen fit 
to set on his own goods. The price ought to be no more than 
the fair market price of the goods at the time of sale, which 
probably would not materially vary from the price which the 
agent or factor has obtained. 

Where an agent has made himself liable to his principal for 
damages, by not complying with the restrictions which he has 
received, it will be no answer, that the principal has cferived 
great advantages from his exertions in another case. But all 
ambiguous expressions in those directions, will be taken most 
favorably for the agent or factor ; for, as the principal draws up 
bis orders, or instructions, it is his business to see that they are 
clear and explicit, and if they do not express what be intended, 
the loss as well as the fault, must rest upon himself. 

If the principal, in his written instructions, should refer bis 
factor to the verbal orders of an agent sent out on purpose, the 
factor will be warranted in obeying the orders of such agent 
though they should contradict the written instructions. 

Sjec. III. — In what cases the agent or factor binds himself 
personally. As a general rule, in all cases where an agent acts 
in his own name, or engages himself personally, though in fact it 
may be on account of another person, he will render himself 
personally liable. 

So, in all cases, where a man enters into a contract on behalf ] 
of another under a supposed authority which turns out to be un- j 
founded, he will be bound himself. As, where a man seals a 
deed, or signs a note as agent for another, without authority, he 
makes himself personally liable. 

But, it is held, that a contract for the benefit of a third person, 
made without his knowledge or authority, binds the contracting 
party, and if not disaffirmed by such third person for whose ben- 
efit it was made, maybe enforced by him. See 17 Mass. R. 
287. 1 Johns. 139. 1 Hall, 2. 

In general, where A, who is B's agent, orders^goods on B's 

. account, and the tradesman at the time is informed that the goods 

are for B, A being a mere agent, will not be liable himself. Thisi 

howevefi will not hold if In fact A never bad any authority from 

B to order the goods. 
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If 1^ person orders goods from a tradesman, without informing 
him they are for another, he will become liable to the tradesman 
personally, although they are for another person in fact. 

So, if goods are ordered for the use of another, but after the 
delivery of them, the bearer of the order refuses to give the 
name of the principal when demanded, he will render himself 
personally liable. 

The rule, however, is somewhat different with regard to per- 
sons resident in this country, who are agents for persons rebiding 
abroad. For, where a person here buys goods as agent for a 
foreigner, he may be sued personally ; because where the credit 
is not expressly given to the foreign merchant, it will be intended 
to be given to the agent personally. And for the same reason, if 
an agent for a foreign merchant sells goods belonging to him, as 
his agent, it will be presumed, where the contrary does not ap- 
pear, that the promise was made to the agent, who consequently 
may sue in his own name for the price of the goods sold. 

An agent acting in a public capacity, unless it is apparent on 
the face* of the instrument, that he means to make himself per- 
sonally responsible, will not be liable himself, if in fact he has 
sufficient authority from the government to act on its behalf; and 
'it will not vary the case whether the authority is' given by a deed, 
or by an informal writing. 

But, if in fact he had no sufficient authority from the govern- 
ment, he will be held responsible personally ; or, if it does not 
appear that he acted in a public capacity, the contract will be 
taken to be a private one, and he will be bound himself. 

A person who commits a wrongful act, cannot excuse himself 
under the pretence that he acted as agent for another ; because 
no man can delegate to another a power to do wrong which he 
has no right to do himself. But if, in fact, the agent has acted 
under express instructions from his principal, each will be liable 
to an action ; the principal, because he commanded the wrong ; 
and the agent, because he did it. 

A master of a ship is generally liable personally upon contracts 
made by himself, for supplies or repairs for his ship. Still, how- 
ever, if he limits the credit to his owners by an express contract 
with the other party, he will not be held personally himself. And 
be will not be liable in any such case, if he acts merely in tho 
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capaciQr of an agent, and the credit is given to the owners alone. 
However, a master of a ship is liable personally for the wages of 
the crew, though they are hired by the owners. 

In general, if an agent or broker, act fairly to the best of his 
abilities, and is not guilty of any breach of orders, or negligence, 
he can never be liable for the consequences in any event ; be- 
cause. it is the business of the principal to give the agent or broker 
particular instructions, in default of which he must be satisfied 
with the exercise of the agent's discretion, 

With regard to the liability of principal and agent for the pur- 
chases made by the agent, the following points are recognised in 
late English decisions. 1. If a person sells goods to an agent, 
supposing at the time he is dealing with a principal, and debits 
the agent with them, he may afterwards recover the amount of 
the principal when he discovers him. 2. If, however, the princi- 
pal is a foreigner, the credit is understood to be given to the 
agent, and not to the foreigner. 3. If, at the time of sale, the seller 
knows that he is dealing with an agent, and the name of the prin- 
cipal is known to him, and chooses to make the agent his debtor, 
dealing with him alone, he will not be able afterwards on the fail- 
ure of the agent, to turn round and charge the principal. 4. If 
he knows at the time of the sale that he is dealing with an agent, 
but does not know who the principal is, the agent will be liable. 
5. An agent may or may not make himself personally liable in 
such case ; but, though he should be liable, it does not follow that 
the principal may not be so likewise ; the principal, however, 
must not suffer any prejudice by being made liable ; as, if the 
state of accounts between the principal and agent, would make it 
unjust that the seller should call on the principal, such [statement 
would be a sufficient answer to the seller's demand. See Thomp^ 
$on V. Davenport, 9 Barn, and Cres. 78. 

Where a person is employed by an agents to perform services, he 
may call upon the principal for payment of the services rendered ; 
although he has notice that the agent has charged the demand to 
the principal, and has received the amount, unless he has agreed 
to discharge the principal and rely upon the responsibility of the 
agent. Lincoln v. Battelle, 6 Wendell, 475. 

It will be considered the folly of the principal in any such case 
to allow any such charge to the agent, without satisfactory proof 
that be has paid it to the person employed. See ibid. 
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Still) the principal will be entitled to shew, if he can, that the 
contract between the agent and the person employed, was made 
on the agent's responsibility and account solely* See tbid. 

Sec. IV. — How far the principal is responsible for the acts of 
his agents In general, the principal is answerable for all wrong- 
ful acts, done by his agent in the course of his employment. But 
for any such act done without any connexion with his employ-* 
ment, the agent will alone be liable. Thus the owners of a priva- 
teer are liable for the misconduct of the master and crew ; and, 
generally, the owners of all vessels are answerable to the freight-* 
ers, for any negligence or fraud in the master, by which the cargo 
is damaged or lost ; as, if he runs away with the sliip and cairgo ; 
or, sinks or deserts her ^ or, is guilty of smuggling, or does any 
other act to occasion a forfeiture ; or, spoils or destroys the goods 
by negligence in loading, stowing, unloading, &^c. 

Even where the master is also supercargo, the owners will be 
liable to the freighters, for any misconduct in the course of his 
employment, as master, by reason of which the cargo is injured » 
Butf for those acts of the master, who is also supercargo, which 
he performs merely as supercargo, and which, if he were not su^ 
percargo, he would have no opportunity of doings the freighters 
can only resort to the master in his capacity of supercargo. For 
here, he is their own agent ; and, in his capacity of supercargo^ 
the ship owners are not at all answerable for bis acts» It is obvi« 
ous, that this rule in many cases may be of difBcult application, 
but>the principle of it is believed to be just and well settled. 

For the game reason, if the master, being also supercargo, 
commits any wrongful act, by which a third person is injured, the 
owners will be answerable, if the act is done in the course of his 
employment, as master ; and the freighters will be liable for any 
consec^uences of bis misconduct, in the course of his em ploy •« 
IQent as supercargo ; and, in such cases, the act shall be consid- 
ered as performed by him in that capacity, in which be has aa 
Authority in relation to the subject, 

Where insurance has been effected through the intervention -of 
fui agent, any act whatever of his, which, if done by the princi* 
pal insured, would render the insurance void, will also avoid the 
insurance, if done by the agent in procuring the insurancci or oth- 
erwise io the course of his employment as agent» It will mt vary 
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the case, even if the principal had no knowledge of the agent's 
act, and gave him no authority to do it. It follows, that if the 
agent should naake a misrepresentation to the insurers, it will ren- 
der the policy void, precisely as if the misrepresentation were 
made by the insured themselves. This rule "is even extended to 
the acts of subordinate agents, for which the principal vvill be 
held responsible, if done in the course of his business ; but not 
for acts which have no connexion with it. 

Where a policy of insurance is made in the name of the agent, 
who appears to be the person interested, the insurers may consid- 
er him in that ligh^; consequently, they may set off against an 
action brought by the principal, on the policy, any claim which 
they might have set off, if the action had been brought by. the 
agent in his own name. But the insurers cannot make such a set 
off of a claim against the agent, if at the time of his procuring 
the insurance, they had notice, or knowledge that he was merely 
an agent, acting in trust for others. Nor can they do it, if they 
had good reason to doubt or suspect, that he was so. 

As a general rule, all representations, made by an agent at the. 
time of making a contract, bind the principal. But it seems that 
the admissions of an agent in relation to a contract, after it ia 
made^ will not have this effect, and will neither bind the princi-' 
pal, nor will they be evidence. For, in most cases, an agent 
may be called into court by either party, to testify as a witness 
in relation to the contract ; aad after the contract is once made, 
he is no longer agent for that purpose, and consequently he can 
then have no power to bind the principal by subsequent admis- 
sions. See Liv. 239. 2 Starkie on Ev. 769. However, if a 
person buys goods in his own name, and an action is brought by 
the seller against a third person as the supposed principal, the 
person in whose name they were bought, cannot be admitted as 
a witness, to show that the goods were bought for such third per- 
son, unless the plaintiff in the action (the seller of the goods) 
will discharge him from all liability on his own account. 

• 

Sec. v.— ^flbw far notice to an agent is considered as notice 
io the principal. The general rule on this subject is, that wber<i 
jaotice comes to an agent, in the course of his employment, di 
agent, the principal will be bound by it, precisely as if be bad 

ri^eived it himself. 
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It will not vary the case, if the agent is agent also for the other 
party in the particular transaction, in which the notice is received. 
For, where he has a knowledge of a fact, resulting necessarily 
from the transaction of the business, it will be in effect the same 
as express notice, whatever the capacity may be, in which he re- 
ceives' it. 

But if the notice comes to the agent in the course of some 
other distinct and independent transaction, the principal will not 
be at all affected by it. , 

Sec. VI. — Of the rights of the principal under contracts 
made by an agent. A person, who contracts with an agent, un- 
der the supposition that he is the principal, if, at any time before 
he has performed Fiis part of the contract, he Teceives notice of 
the real principal, becomes bound to him from that time. But, 
if he performs his contract by the payment of money, delivery 
of goods, &c. to the agent, before he receives notice, or has 
knowledge of the principal, he will be discharged from all claims 
to be made by him. And in those cases, where he has become 
bound, to pay er perform bis contract to the principal, by a no- 
tice given him for that purpose, still he may avail himself of any 
defence, which he would have had against the agent, if at the 
time of the contract he had been reaUy the principal. And 
therefore, generally, a buyer may pay the agent of whom he buys 
goods, either at the time of the sale or at any time before the 
principal gives him notice to the contrary ; and such payment 
without notice will discharge the buyer from all claims on ac- 
4:ount of the purchase, even although the factor or agent should 
become insolvent without paying his principal. The reason is, 
that generally, a power to sell, authorizes the buyer to presume 
that the agent or factor has also an authority to receive the price, 
unless the contrary appears. But in all cases, even in that of a 
factor del credere^ (who sells as if he were the real owner, and 
guaranties the payment of the price to his principal,) if the real 
principal should give notice to the buyer not to pay the factor, 
the buyer will become liable to the principal for the amount, and 
will be discharged by the notice from all claims to be made by 
the factor, on account of the sal^. If, however, the purchaser 
diould disregard the notice, and should pay tlie agent or factor. 
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he will then stand in the place of the factor with regard to"* the 
principal, so far as to be entitled to deduct from the principal's 
claims upon him for the price of the goods, &dc., the amount of 
any lien or set off, which the agent or factor would have had 
against the principal's demand, if tlie agent or factor had receiv- 
ed the price himself. 

As the factor has a right to receive, the price when he makes 
a sale, so, he may at that time set off and deduct from it any 
claim which the purchaser has against hitn on any other account. 
Still, however, if, by the terms of sale, the purchaser is to have 
a credit, and he ins notice ^hat the seller is a mere agent or 
broker, if the principal gives him notice before the credit is ex- 
pired, not to pay the agent or broker, he will from that moment 
become, liable to the principal for the price. And if in any such 
case of a sale on credit, the purchaser should pay the broker or 
agent before the limited credit was expired, and the principal, 
after the payment but before the expiration of the credit, should 
give the purchaser notice not to pay the broker, or agent, the 
purchaser would be liable to the principal for the amount of the 
price, notwithstanding his previous payment to the agent or brok- 
er, against whom alone he would have a remedy. The reason 
is, that as soon as the sale is complete, the purchaser cannot by 
any connivance with the agent or broker, whose authority is then 
executed in relation to the contract of sale, affect the * rights of 
the principal und^r it, without his consent, either by anticipating 
the time of payment, or in any other respect. 

But where the purchaser treats with the broker or agent as 
principal, without any notice that he is merely an agent, the agent 
and purchaser together may at any time vary the contract by mu- 
tual consent, before ^uch notice is given by the principal. But, 
after such notice, the purchaser and broker can no longer vary 
the contract without the principal's consent ; but the principal 
and purchaser may then vary it as they please. 

In such cases, where the agent or factor sells goods without 
receiving tlie money, and will not inform the principal to whom 
they are sold, the principal may call upon the persons whoni he 
supposes to be the purchasers, by a process out of a court of 
equitable jurisdiction, for a discovery of the amount of goods 
sold to them, and the terms on which they were sold, to enable 
bim to bring an action against them accordingly, for the amount. 
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Where a purchase is made of a broker who acts in his own 
name, but who in fact is agent for the real owner of the goods 
sold, if the purchaser is called upon for the price by such owner, 
he may still set off against it any claim which he might have 

• 

set off against the broker, if he had been the owner. 7 T. R, 
360, n. 3. 

The circumstance that the seller is a professed broker, will not 
be sufficient ground to presume a notice to the buyer, that the 
seller is an agent for another, in any particular transaction ; for, 
though he is a broker to sell the goods of others, there is no reas- 
on why he may not act as principal in the salelof his own goods. 
However, if the purchaser, before he has received the goods ^ 
should have express notice that the broker is acting for another, 
be (the purchaser) will have no right to set off, against the price 
of the goods, any claim which he has against the broker. 

« Sec. VIL — Of the duty of a factor or consignee, to cause in' 
fiurance to he effected on the property consigned. On this sub- 
ject the following rules and principles appear to be clearly settled. 

1 . As a factor or consignee is bound to follow the directions of 
bis principal or consignor, in the disposition of property confided 
to him, it follows that, where a merchant abroad has effects in 
the hands of a correspondent here, and directs him to insure, it 
{s the duty of the correspondent or factor to cause insurance to 
be effected accordingly. » 

2. For a similar reason, if a merchant abroad sends a bill of 
lading to a correspondent or consignee here who has no such ef- 
fects of the merchant in his hands, and directs the correspondent 
or consignee to insure, an undertaking to insure will be implied 
from the acceptance of the consignment. If, therefore, the con- 
giguee or correspondent accepts them, he will be bound to obey 
the order to insure. . And if the correspondent is not to receive 
any advantage from the consignment, but is to deliver it over to 
another, still, if he accepts it, he must obey the order. However, 
of course he is under no obligation to accept the consignment. 
See 13 Ves. 158. 

3. So, also, if the correspondent has no effects of the principal 
in his hands, but the merchant abroad has usually sent orders for 
insurance to the correspondent, which he has obeyed, the previous 
course of dealing between the parties,, will be sufficient to impose 
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a duty on the correspondent to obey such orders to insure, until 
he gives notice to the contrary to the principal consignor. 

4. In all cases, where a factor or agent for a merchant resid- 
ing abroad, has accepted an order to insure, he will be liable if 
he neglects to procure it. 

5. But, generally, a merchant or correspondent without funds 
is under no obligation to obey an order to insure, where he has 
neither expressly nor implicitly accepted the order, and thus bound 
himself to do it. Because, he may in this way expose himself 
lo the payment of a premium, without any security for his reim- 
bursement. If, however, he refuses, he should send immediate 
notice to his correspondent, in order that he may procure insur- 
ance some other way. 

6. Where the correspondent or insurance broker is bound to 
procure insurance, if he should neglect or omit to do it, he will 
be considered as assuming the assurance upon himself, and con- 
sequently will be looked upon in all respects as the insurer, and 
in case of a suit against him to recover a loss, there must be a 
proof of property, he. &c., and he will be entitled to a deduc-^ 
tion of the premium. 

7. In any such case, however, the agent or correspondent will 
be excused, if be cannot procure the insurance by taking the* 
course usually adopted for that purpose, and will neither be con- 
sidered as guilty of negligence, nor as undertaking to insure^ 
himself. 

8. But,, if a merchant accepts an order to insure, wher^ the 
order limits no premium, and employs a broker to effect it, but 
limits so small a premium that it cannot be procured, he will be 
liabh to his correspondent in case of a loss. 

9. Where a merchant employs an insurance broker to procure 
insurance, and for that purpose gives him material information 
relative to the property to be insured, and the insurance broker 
employs another insurance broker to effect the insurance, but 
omits to give him the material information through inadvertence^ 
and the merchant, after a loss has taken place, is unable to re- 
cover on the policy, on account of the concealment, the mer^ 
chant may recover of the broker to whom he gave his instruc- 
tions, even although he is to receive nothing for his trouble. 

10. Ip case of a loss, the principal, unless he is willing to 
abide by the discretion of the agent, should give him eccpresf 
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directions either to give notice of abandonment or to omit it. If 
be omits to give the agent such directions, he must rest satisfied 
with a fair exercise of the agent's judgment, whether to abandon 
or not. And whatever the consequences may be, the agent will 
not be responsible for them, if he acts fairly, though he might 
have acted better. For, the broker or agent will not be liable, 
unless he is guilty either of breach of orders, gross negltgencei 
or fraud. 

1 1 . This doctrine, however, will not protect a broker or agent, 
where injurious consequences arise from his not having the de- 
gree of information or skill, which he impliedly undertakes to 
have, by holding himself out as qualified to act in the capacity 
which he professes. He must always be answerable for his mis- 
takes and ignorance of what he ought to know, as well as for 
want of diligence. 

12. It is the duty of the agent or insurance broker, to ascer- 
tain that the insurers are persons of good credit. For if, at the 
time of underwriting, they are known to be embarrassed in their 
afiairs, and by reason of their insolvency, the principal is unable 
to recover a loss of them, the agent or broker will be held liable 
for it. But if, at the time of underwriting, they are in good 
credit, the agent or broker will not be answerable ; though they 
should afterwards become insolvent, and the .principal should 
consequently be unable to recover his loss of them. 

13. As soon as the insurance is efiTected, the broker has the 
option either to deliver over the policy to the principal, or to re- 
tain it in his own hands as security for himself. But, if he re- 
tains it, be is bound, in case of a loss, to use reasonable diligence 

^ to obtain a settlement. See 2 Camp. 545. On the other hand, 
if he delivers over the policy to his principal, he then becomes 
discharged from further responsibility in relation to it. 

But though an insurance broker has authority to ac^ist a loss 
on the policy which he has procured for his principal, and to J*e- 
ceive payment of it, so that if he should become insolvent after- 
wards, the loss must fall on the insured ; yet he has no authority 
to make a set off between himself and the insurers operate as 
payment to the insured ; nor has he any authority to receive^ any 
thing but money. See Todd v. Reid, 4 Bamew and Aid. 210, 
Scott V. Irvingi 1 Barne. and AdoL 605. 
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14. If a meFchant instructs an insurance broker to procure 
insurance, with a certain clause to be inserted in the policy, at a 
given rate, and the broker cannot procure the insurance at the 
limited rate, and there is not time to consult the principal on the 
subject, he may have the insurance effected at the k>we8t rate 
that can be effected, with the clause inserted. 

But if the broker should procure the insurance at the limited 
rate, but the prescribed clause is omitted, and after a loss has 
taken place, the merchant is unable to recover, on account of the 
omission of the prescribed clause, the broker will be held liable 
for it to the merchant. 

1 5. A general agent has a discretionary power to insure for 
bis principal, whenever he thinks it will be for bis benefit, without 
aoy special instructions for that purpose ; especially in cases 
where there is no reason to doubt, that the principal would have 
ordered insurance, if he had had the same information. 

16. A consignee without a power to sell or any beneficial in* 
terest, may insure for his principal, stating the property to be in 
him, without any express authority for that purpose, and, if not 
disaffirmed by the principal, the policy will bind the insurers* 
See 17 Mass, R. 287. 1 Johns. R. 139. 1 Hall, 2. 

17. With regard to insurance against damage by fire particu* 
larly, it is said to be the common practice of commission mer- 
chants to cover the goods of their principals by a general insur- 
ance upon time. Such a policy, it is held, does not attach mere- 

'ly on the goods on hand at the time of making it, but attaches 
on whatever goods come to hand within the time limited, and 
suffer damage by the risks insured against. 1 Hall, 131 • 

Sec. VIII. — Of factors under a commission del creders. 
A factor under a commission del credere^ is a factor, who under- 
takes to guaranty to his principal the price of the goods which 
he sells. For this he is entitled to receive an extra commis- 
sion. Immediately after a sale he becomes bound to pay the 
price of the goods to the principal or consignor, at all events^ 
whether he ever receives it of the buyer or not. He has conse- 
quently a right to sell, on whatever terms he pleases ; but» as 
soon as the sale is effected, he becomes absolutely a debtor to the 
principal, and a creditor to the purchaser, for the amount. It 
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seems, however, even in this case the principal may give notice 
to the purchaser, at any time before payment or set off, made by 
him to the factor del credere, not to pay the factor, after which 
the purchaser will be held to make payment to the principal. 

Where goods are delivered to a commission merchant for sale, 
and he undertakes to guaranty the sales, it is not necessary that 
the agreement to guaranty should be in writing. Being an original 
undertaking, it is not within the statute of frauds, and may be 
proved by parol testimony. Their Irability, however, is not fixed 
until a sale is made, "and, if on credit, until the time of payment 
arrives. Until a sale the goods are at the risk of the owners, the 
commission merchant being bound to use ordinary care. See 
Swan V. JVesmithj 7 Pick. 220. 

If a broker purchases goods for a' merchant, and for a premn 
um guaranties the merchant against loss on a resale, if the goods' 
afterwards rise in price, and the merchant does not avail himself 
of it in season, and afterwards the goods fall, in consequence of 
which the merchant loses on a resale, he will not be able to re« 
cover of the broker, because it was the merchant's own fault, 
that he did not sell when the goods were high in the market, and 
the broker is consequently discharged from his undertaking. 

An insurance broker, who guaranties the solvency of the in- 
surers, becomes liable to his principal for the amount, of a loss, as 
soon as it happens. 

Where the broker does not guaranty, but still retains the policy, 
and on the happening of a loss, pays the amount of it to bis prin* 
cipal, it seems he cannot recover it back, even if the insurer 
were insolvent, without his knowledge. However, many cases 
might be put, where a strict adherence to such a rule, would oc- 
casion the most manifest injustice. 

The payment of the balance of an account by a factor or com-' 
mission merchant, though not acting under a commission del cre^ 
dere, after sales made, and for the purpose of closing the account^ 
is an assumption of outstanding debts by the commission mer- 
chant or factor. 1 Rawle, 126. 4 Co wen, 205. And, gener-- 
ally, zny final settlement leads to the presumption that the factor 
has been paid, or is willing to assume the risk of payment. To 
open the account therefore, it will be necessary to show either 
fraud or mistake. However,^a mere payment of die balance of 
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an account, where the principal has notice that some of the debts 
remain unpaid, will not raise the presumption that the factor in- 
tends to assume the risk of the solvency of purchasers, where be 
does not act under a commission del credere. See ibid. 

Sec. IX. Of agents to receive and pay money. Where a 
collecting agent receives his principal's money, his receipt for it 
will be as effectual as that of his pilncipal. 

Such an agent receiving bills to present for payment, generally, 
is not liable for negligence, if he should take a check for the 
amount, and should deliver up the bills, though the check should 
be dishonored. 

Where an agent is in the practice of receiving money and pay- 
ing it over, without giving or taking receipts, it will be presumed 
that he has done so in every case, unless his employer shows the 
contrary in particular instances. 

Where money is paid to an agent, for the use of another per- 
son, if, for any reason the payer has a right to recover it back, 
and he gives notice to the agent not to pay it over before he has 
done- so, but the agent disregards the notice and pays it over, the 
money may be recovered back either from the agent or from the 
principal, by the person originally paying it. But, if the agent 
after receiving the money, and without or before any such notice 
pays it over, it then can be recovered back from the principal only, 
and the agent will be discharged. Still, if the agent has notice 
that the principal has no right to the money, it will render him li- 
able, precisely as if he had express notice not to pay it over. 
And, in all cases, where the agent would get rid of his liability 
for money paid over to his principal, and to, which the principal 
was not entitled; on the ground that it was paid over without no- 
tice of his wantof right to demand it, the agent must show an 
actual payment to the principal, or something equivalent ; for, in 
no case, will the agent be suffered to make a gain out of the mis- 
take. Where a collecting agent or receiver, receives a sum of 
money, and deposits it in a bank in his own name, if the owner 
gives notice to the bank, before it is paid out again to the agent, 
to hold it for the owner, the bank will be bound to retain it for 
him. 

But where an agent receives a sum of money, which is to be 

distributed among certain individuals in shares, and deposits it in 

11 
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a bank in his own name, it seems that no individual can, by gir» 
ing notice of his share at the bank, prevent the agent from receiv- 
ing from the bank, the whole amount deposited. 

Where an agent receives money, and omits to send notice to 
bis principal, he will be held to pay interest upon the amount from 
the time he ought to have sent notice. 9 Pick. 368. And it is . 
held, generally, that where the law makes it the duty of a party 
to pay over money without any demand on his part, interest may 
be claimed. And, therefore, whenever one receives the money of 
another, and holds it fraudulently, he shall be held to account for 
it with interest from the time, of receiving it.' See ibid. In New- 
York, the general rule is, that interest shall be recoverable for 
money received or advanced for another, after a default in pay- 
ment. See 6 Johns. Ch. R. 24. That a party in fault has made 
no interest of the money withheld, is no reason, why he should 
not be obliged to pay it. 9 Pick. 368. A mere stakeholder, 
who has been in no fault, it is held will not be liable for interest, 
though the money should remain in bis hands for many years. 
See 8 Taunt. 

In England, the allowance of interest, unless there is an ex- 
press promise to pay it, is confined to mercantile instruments ; or, 
where it is the usage of trade to allow it ; or, where the usual 
course of dealing betweer^the parties, has been to allow interest* 
2 Barn, and Cres. 348. 

The law makes executors and guardians liable for interest on 
money, which they receive and ought to pay over, or which it is 
their duty to put out at interest. But they are not answerable for 
any higher rate of interest than can be usually obtained on the 
species of security in which they are required to invest the mon- 
ey in their Aands. And it seems also that they will not generally 
be held to pay compound interest, even if they should omit to in- 
vest the surplus of interest. See 2 Rawle, 305. 

Where a memorandum check is given for a loan, it is consid- 
ered prima facie evidence, that the money was loaned for a short 
time only, and interest will be allowed, if the money is unreason- 
ably detained. See 9 Pick. 274. 

There is a difference between the character of an agent to re- 
ceive money, and an auctioneer with whom a deposit of money is 
made by a purchaser of an estate. If an agent receives money 
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for his principal, and instead of paying it over, or giving notice 
to Ms principal, makes a profit of it, it seems, he may be held to 
pay interest, or account for his profit. But, it is otherwise with 
ao auettoneer with whom such a deposit is made. He is a stake- 
holdar to await a certain event. Until that event, it is uncertain 
to whom the money will become payable. If, therefore, in the 
mean time he should use the money in any way,* it will be at his 
own risk, and therefore he ought to be entitled to the profits or 
interest which he may receive. See Harrington v. Hoggart^ 1 
Barne. and Adol. 577. 

So, it seems generally that a man who holds money as a de- 
positary or banker, bound to produce it at a moment's notice by 
the person who makes the deposit, will not be held to pay interesti 
though he should receive it. See ibid. 

In New-York, it is acknowledged as a general rule, that interest 
is recoverable on all contracts to pay money, from the time when 
the principal ought to have been paid. Williams v. Sherman, 7 
Wendell, 109. Cites 2 Br. Ch. C. 3. But interest is not al- 
lowed on an unliquidated account. Doyle's adm^rs v. St. James* 
Church, 7 Wendall, 1 78. 

Sec. X. Of the agenfs claims upon his principal. As a 
general rule, applicable to all classes of persons, where the claim 
lor remuneration is grounded on a presumed exercise of skill and 
judgment, as in the case of surgeons, physicians, &c. be., if the 
total absence of skill and judgment can be shown affirmatively in 
the particular case, there will be no pretence for allowing such 
claim. Gross ignorance or carelessness, therefore, especially if 
attended with injurious consequences, will be a sufficient defence 
to an action for services in such case, and indeed, ^might well 
warrant an action on the other side. 8 East, 348. 2 Wils. 
359. 

The same rule applies to attornies, who are bound to use reas- 
onable skill, diligence, and care, and are liable to an action for 
any ill consequences arising from gross ignorance or carelessness. 
5 Bur. 2060. It has even been held, that an attorney, who com- 
mences a suit, must carry it on, though his client neglects to fur- 
nish him with fees. (But this can only be, where h^ has omitted 
to demand an advance of his client.) See Sayer's R. 173. 
Tidd's Pr. 326. 
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With regard to agents, the same general rule applies* But if 
may be observed further, that where there is any compensation 
expressly stipulated, the agent, of course, is entitled to it $ hut, if 
there is no agreement respecting the amount of the coropensatiooy 
be will then be entitled, to receive the commission usually paid ia 
such cases, or, to a reasonable allowance. li the agent has mon* 
ey in his hands belonging to his principal, be will be entitled U> 
deduct or retain the amount of his charges* If the factor's ser- 
vices have been so badly performed, that the principal has nol 
derived all the advantage he expected from them, still he must 
pay bis factor for what he has done, so far as he has derived a 
benefit from it, and may resort to an action against the factor, for 
his negligence or other default. If, however, the principal has 
derived no advantage at all from the services oi the agent, and 
with still greater reason, if he has sustained an injury on account 
of the agent's negligent or imperfect performance of what be has 
undertaken to do, the principal will not be obliged to make him 
aby allowance. But, where there lias been no fault in the factor 
or agent, he will be entitled to claim all necessary disbursements 
which he has made on account of his principal, whether the busi- 
ness is terminated successfully or not, and will be entitled to inter- 
est upon them, unless there is some express agreement, or some 
iisage or understanding between them, to the contrary. 

If an agent appointed to collect money, should buy a note of 
bis principal at a discount, he will not be permitted to retain the 
whole amount of it, out of the money which he collects for his 
principal,, but only the amount which he actually paid for it. See 
Grant v. Seitsinger^ 2 Penns. R. S25. 

The agent is also entitled to claim from his principal an indem- 
nity for all losses to which be has necessarily been subjected, in 
consequence of his agency in the business of his principal. This 
rule, however, it must be acknowledged, is frequently of very dif- 
ficult application. See cases^ Livermore on Agents, 28. 

, But it seems the principal will not be liable for any losses, 
which arise from ^e agent's own fault in transacting the business 
of the principal. See 1 Rawie, 126. 4 Cowen, 205. 5 Bin- 
ney, 441. And therefore it is held, that, if an agent, while go- 
ing on his principal's business, should be robbed of his own mon- 
ey, the principal will not be bound to indemnify him. 5 Binney, 
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441. But, vtrhere under a barbarous government, an agent was 
eompeBed to pay bis own money for acts lawfully done in tbe 
faithful discharge of his duty as agent, it was heldj that the prin- 
^pal must bear the loss. See ibid. The judges, however, were 
not unanimous. It would seem unreasonable in any such case, 
to make the principal liable for any greater amount, than that of 
the interest which he has in his agent's hands, this being the ut- 
most esttent of the benefit which he can derive from his agent's 
ilervices. 

Sec. XL — Of the factor* $ lien or right to retain the goodi. 
<f the principal^ or their proceeds ^ for his debt or balance of aC" 
count. A factor having money due to himself, on account of 
business done as factor, is always entitled to* receive of the buyer^ 
the price of goods sold by himself, and may either bring an ac- 
tion, or give a discharge for it, and may retain the amount until 
bis lien, «• e, the amount for which he has a right to retain, is 
discharged. In this case, it is of no consequence whether the 
debt arises from disbursements made by the factor in relation U> 
the goods of the principal, or, advanqes made on account, 
land in anticipation of an expected consignment. For, as soo» 
as tbe consignment comes to the factor's hands, he has a li^> 
upon it for the amount of his general balance, as factor, against 
his principal. 

So, where an agent procures insurance to be effected, he bas 
a lien upon the policy, while it is retained in the hands of hino* 
self or his broker, for his general balance, and has a right to re* 
tain it until that balance is satisfied. 

If, however, the factor has agreed to pay over the proceeds of 
a consignment, either to a principal or to a third person, he will 
DO longer haire a right to retain the price of the goods, or the 
goods themselves, if unsold, for his own debt. Though, of 
course, he will have a right to deduct the commissions arising on 
the sales of those particular goods. But, by his agreement to 
pay over the proceeds of tbe consignment, he waives hisjight ^to 
retain them for his general balance. 

But, for a debt which arises to a factor b any other way, than 
in the course of bis business as a factor, be will have no lien on 
a consigmnent to him, and will consequendy have no right to re- 
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tain the goods of which it consists, or the price for which thejr 
may be sold. For instance, where a broker sells goods of 
A, who is his debtor, to B ; and B, without paying the price, 
puts the goods into the hands of the broker again for sale, the 
broker cannot retain those goods, or the price for which he may 
sell them, for the price (still unpaid,) due from B to himself, oo 
the former sale. Because this debt does not arise in the course 
of the dealing bet^Veen B and the broker, in his capacity of 
broker, or factor, but merely as in the ordinary case of buying 
and selling, between owner and purchaser. See 2 Livermore 
on Ag. 68. 

For the same reason, where goods are deposited with a factor 
for sale, he will have no right to retain them, or the proceeds, in 
order to satisfy former, debts not arising to him in that employ- 
ment. 

Where a factor has no claim against his principal, and, con- 
sequently has no lien or right to retain, he cannot gain or create 
one by any kind of transactions with third persons who have such 
claims. 

A factor has uo lien upon a consignment, until it comes into his 
possession ; not even for acceptances given in advance, on ac- 
count of it, and which are to be indemni6ed or reimbursed out of 
the sales. 

So, also, though the consignment has once come to his pos- 
session, if he delivers over the goods to the principal, or his or- 
der, he will lose his lien or right to retain possession of them, 
and can never afterwards recover it again, by any mere act of 
his own. But a delivery to any other person, for the purpose of 
retaining the possession of the goods, for the factor, will preserve 
his lien. 

If an 'insurance broker parts with the possession of a policy, 
he will in like manner, lose his lien upon it. Yet, it is held, if 
he afterwards regains possession of it, under a pretence of col- 
lecting the amount of the loss from the insurers, the lien or right 
to retain, will revive. The reason seems to be, that- the policy is 
restored to the insurance broker by the voluntary act of the own- 
er or holder. 

If a merchant's agent employs a broker to effect insurance in 
the agent's name, without mentioning the principal, the broker, if 
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he has no reason to suspect the contrary, may treat the agent as 
principal, and may retain the policy, for the amount of his gene- 
ral account against such agent. Atid, if he afterwards receives 
notice from the principal, that the policy was edected on his ac- 
count, he may still proceed to collect the amount of the loss, .and 
apply it in the first place in satisfaction of any balance, due from 
the agent to himself before the notice was given. But he cannot 
apply it in payment of any debt arising from the agent to himself 
after receiving the notice. See 4 Camp. 349. 

But, if the insurance broker in such case, has reason to sup- 
pose that his employer is merely an agent for another, he will only 
have a right to retain the policy from the principal for the amount 
of bis charges or commissions, made on account of the policy 
itself ; but not for his general balance against the agent, his im- 
mediate employer. 

Where there is principal, agent and insurance broker, and the 
broker procures insurance with a knowledge that the agent is act- 
ing for the principal, he (the broker) will have no right to retain 
the policy against the principal, for the balance due from the agent 
to the broker for other policies, even though there should be a 
krge balance due from the principal to the agent. See Liver- 
more on'Ag. 95. 

If the principal, by an indorsement of a bill of lading, or oth- 
erwise, enables his agent to hold himself out as the owner of the 
property contained in it, the broker will have a right to consider 
the agent as the real owner of it, and may retain the proceeds of 
toy sales, which he may make of it, for the general balance due 
from the agent to himself. But in cases, where the broker is 
aware that the agent is not the principal, as if the bill of lading 
is delivered by the principal to the agent without indorsement, 
then the broker will have a right to retain or deduct the amount 
of charges and disbursements, made on account of the consign- 
ment itself. 

Where a banker discounts bills delivered to him for collection, 
before they become due, they become his property. If he ad- 
yaoces money upon them, he will have a right to retain them un- 
til be is reimbursed. For more on the subject of Liens in genet' 
tUf see ante p. 122. 
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Sec. Xn. Of the termination oj the agency. In geDtral^ 
all powers and authorities may be revoked or couDtermanded, at 
any time before they are executed. » 

There is, however, a general exception of all those cases^ 
where the power or authority is merely ancillary to another trans* 
action, comprising the principal object of the parties. Thus, if 
A makes an assignment to B of certain debts, owing to A from 
different persons, and in order to enable B to collect the debtis, 
gives him a power of attorney for that purpose, this power of at-> 
torney cannot be revoked, because it is ancillary to the assign- 
roent of the debts from A to B, which is the principal transae* 
tion and is irrevocable in its nature. The. rule, as generally laid 
down, is, that a power or authority coupled with an interest, cannot 
be revoked ; and this is true, whether, in the instrument con- 
ferring the power, it is said to be irrevocable, or not. On the 
other hand, a mere power, where the attorney or agent has no in- 
terest in it himself, may be revoked^ though in the instrument 
conferring the power it should be said to be irrevocable. 

Where A, being indebted to B, gives him an authority to sell 
his lands in order to discharge the debt, it is held that the author** 
ity cannot be revoked. See Glaussen v. Morton^ 10 Barn, and 
Cres. 731. This doctrine must be taken subject to some restrie-* 
tions. For, if it be taken without quali6cation, then, if A should 
die before the execution of the power, bOw long roust the heirs 
wait before they can obtain an absolute fee in their ancestor's 
estate, on the supposition that the exercise of the power is delayed ? 

After entering upon an execution of a power or authxH'ity at 
any time before a binding contract is made under it, by the ageot^ 
the power may be revoked, but not after such a contract is made* 
Thus, if an agent has power to make a contract, and makes a ver* 
bal agreement, which, in order to be binding in the particular 
case, it is necessary should be reduced to writing, the ngent's 
power may be countermanded at any time before the contract is 
reduced to writing, and if so countermanded, the agent can pro- 
ceed no further witb the contract. But it is too late to counter^ 
mand a power or authority, after the agent or. attorney has ooce 
made a valid contract under it. It is on this account, that where 
the same person is employed by two different persons, as a broker, 
to sell for one, and to buy for the other, the same goods, an entry 
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of a ^\e on his books from the seller to the buyer, will prevent 
e^er done, from afterwards revoking the power in season to in- 
validate the contract of sale, which is then complete between 

tfa^m. 

After a revocation of an authority, all . acts done under it are 
generally void. But where a principal has revoked his power, 
if the agent has received no notice of it, and makes a contract 
under it, the principal will be bound. For, as respects all acts 
done by an agent, his authority is not revoked until the agent re- 
ceives notice of the revocation. Still, if the agent without know- 
ing of the revocation, makes a contract with one who knows of it, 
neither the principal nor the agent will be bound by the contract ; 
because the conduct of the other contracting party is fraudulent. 

If the authority is revoked, and the agent has received notice 
of the revocation, and fraudulently contracts with a person who 
has had no notice of it, express or implied, the principal will be 
boimd by the contract, but he will have a right of action against 
^e agent for redress. And here it may be remarked that, where 
t principal revokes a power of attorney, he should adopt the p're- 
eaution of giving direct express notice of the revocation to per- 
sons named in the power of attorney, (if there are any) and to 
dwse persons with whom he expected the agent or attorney to 
act ; but for the public at large, implied notice by an advertise- 
Bient in the Gazette, will generally be sufficient. 

A power of attorney may be revoked by a mere change of the 
circumstances on which it is founded. Thus, a power of attor- 
ney given by a single woman, will be revoked by her marriage ; 
a power of substitution, given by an agent under a power of at- 
torney, wiU be revoked by a revocation of the power of attor- 
ney akme. For instance, A gives B a power of attorney,- with 
a power of substitution, B accordingly substitutes C, by a letter of 
aubsiitution. Then A revokes the letter of attorney which he 
gave to B. By this revocation, the substitution of C is also re- 
voked. A power of attorney given by a merchant, will be re- 
voked under the bankrupt law by his bankruptcy. But in any 
such cases, where the agent under the power does any acts with 
asiollier, and both parties are ignorant of the implied revocation, 
those acta will stand good. If one party has notice, and the other 
has not, the acts will be so far binding in every case, as to save 
the innocent party harmless. 
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Where a person has a right conferred by kw, to act in a cer- 
tain capacity, and constitutes an attorney to act for hitn, as soon 
as that right or capacity ceases, the power of attorney is revoked 
immediately, or rather becomes wholly void, from the failure of 
its foundation. In such case, all acts afterwards attempted to be 
done under the power of attorney, must necessarily be void, 
whether there was any notice to any of the parties or not* Be- 
cause otherwise, an interest paramount to that of the con^ituent, 
might be injuriously affected. 

A power of attorney is also revoked by the death of the prin-* 
cipal or constituent. Here all acts done by the agent or attorney, 
with third persons, after the death, but before notice of it to any 
of the parties, will be protected. A power of attorney, wbicb 
on the face of it, is expressed to be irrevocable, falls within the 
application of this rule. Thus, where there is an assignment of 
a debt with a power of attorney to collect it, the power of attor- 
ney will be revoked or become void by the death of the assignor 
or constituent. In order for the assignee to collect it, it must be 
sued in the name of the executor or administrator, though, when 
collected, it will belong to the assignee, and will not go with the 
bulk of the deceased assignor's property. 

Where a bare power of attorney to collect a debt, is given 
without an assignment of it, but with a power to apply it when 
collected, to the payment of a debt due from the constituent ta 
the attorney, the death of the constituent will operate as a total 
revocation of the power, and the executor or administrator will 
be entitled to collect the debt and bring it into the general bulk 
of the deceased constituent's property, precisely as if no such 
power of attorney had been given. It will not avail the attorney 
if he should recejve the money under the power in such case, af- 
ter the death of the constituent. For, he will be lield to pay it 
over to the executor or administrator of the constituent's estate, 
and can only come in upon it afterwards for his dividend, if it 
should be insolvent. It is true, that a power of attorney, given 
for a valuable consideration, and consequently in the nature of an 
assignment, cannot be revoked by the constituent himself; yet it 
must necessarily be extinguished by the death of the constituent, 
as respects all acts not previously completely performed. 
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In general, a power of attorney is also extinguished by the 
death of the attorney, and cannot be executed either by his heirs, 
executors, or administrators, and if in any such case, any act 
should be attempted under the power, although in a more favora- 
ble manner for the interest of the constituent, he would not be at 
all bound by it. But, . where the power of attorney is substan- 
tially commenced to be put in execution, it seems the executors 
may complete it. But, where there is an assignment with a pow- 
er of attorney to the assignee, if the assignee dies, his represent* 
atives will stand in his place, and will have a right to make use 
of the name of the assignor to collect the debt assigped, under 
the power of attorney if they are named in it, or otherwise, by 
virtue of the assignment alone. 

Where a mere authority without any interest, is given to two or 
more persons, without making provision that, in case of the death 
of any of them, the survivor or survivors may execute it, if any- 
one or more of them should die, the power of attorney immedi- 
ately becomes void as respects all subsequent acts. But if such 
provision is made in the power of attorney, it may of course be 
executed by the survivor. 

. Where a power is given to two or more, coupled with an inter- 
est, i. e. in case of assignments made to them, &c., if any of 
tbem die ; the survivor or survivors may execute the power ; for, 
in such case it survives to the rest of them, whether the word 
* survivors' is inserted in the power of attorney, or not. The 
reason is, the power of attorney is merely ancillary to the assign- 
Quent ; and, as the assignment survives to .the surviving assignee 
at assignees, the power of attorney follows it. 
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CHAPTER II, 

Of Partnership. 

8sc. I. What shall eonstitate a partnership. — See. II. Of the power of a part' 
ner over the partnership effects and how hi be can bind his copaitners, dse.— 
Sec. III. Of the termination or dissolution of a partnership, and its t&om^ 

quences. 

Sec. 1. What shall constitute a partnership^ fyc. A part- 
nership may be formed for the purpose of conductiag or carrying 
on any species of business whatever, and is by no means coofio^ 
ed to mercantile business. 

And therefore, though it is unusual, there may be a partnership 
to trade in land. But a joint purchase of land is not sufBcient of 
itself to' make a partnership. 1 Penn. R. 140. 

If there is no express agreement on the subject, each partner 
is bound to the rest to pay an equal share of all losses, aad is 
also entitled to an equal share of all the profits. 16 Yes. 40.' 
But the extent of each partner's liability, the share ef the stock 
he shall contribute, the part of the bu»ness he shall perform, the 
proportion of the profits which he shall receive, &c. &o., are 
generally, and should %lways be provided for by the indenture of 
copartnership. These stipulations, however, in general are bind- 
ing upon the 'partners alone. For, third persons, being usually 
strangers to the precise terms upon which the partnership is form- 
ed, are not bound by any of them at any time without direct no- 
tice. 2 H. Bl. 236. . 

Partners are usually thus distinguished. If a man is actually 
interested in the profit and loss of a copartnership, and suffers his 
name to appear as one of the firm, he is an ostensible partner. 
If there is an agreement with a person, that he shall receive a 
certain share of the profits of a business, but he does not suffer 
his name to appear as one of the firm, from a wish to conceal his 
connexion with it, and in this way, limit his liability for the debtf 
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of the firm, he is styled a dormant or sleeping^ or secret partner. 
And if a person suffers his name to be used in a firm, in order to 
give it credit, without any expectation of sharing the profits, and 
probably with an agreement with the real parties of the firm, to 
indemnify him for any loss which he may suflfer in consequence 
of it, he is called a nominal partner. See 2 Hen. Bl. 235. 

As soon as an agreement is made by a number of persons, to 
share the profits [of any business which they have undertaken, 
• they from that moment become partners, and are consequently 
liable for all debts contracted subsequent to it, for the purpose 
of carrying on the business, whether any profits are ever realized 
or shared among them or not. See Doug. 371. 1 Hen. BL 
37. 2 BL R. 998. 4 T. R. 720. It is of no consequence 
whether they have any partnership name or not. For each part* 
Qer, whether an ostensible one or a dormant one, is equally liable 
for all debts contracted on the partnership account subsequently 
to his joining the firm! Ibid. The same rule also applies to a 
nominal partner. For, though he is entitled to no share of the 
profits, yet he is liable for the debts contracted in the partnership^ 
during the time his name is joined. If it were not so, those per-* 
aoos whO; trusted the firm on the credit of his name, would suffer 
great injustice ; and it is to be presumed that he has taken care 
of 'his own interest, in his arrangements with the firm ; and if he 
has not, it must be considered his own folly. 

But where a person joins a firm previously existing, he does 
not become liable for debts, contracted before he joins the com-^ 
pany, unless be expressly agrees to do so. See 4 T. R. 720. 

In almost every case, where there is an agreement to share the 
j^ofits, though there is no actual agreement for a partnership, and 
'even where it is expressly agreed, that there shall be no partner- 
ship, the kw will imply tha( there is one. 2 H. Bl. 235. This 
is done in order to prevent the injustice that would arise, if one 
of the parties should be allowed to take a share of the profits, 
while the rest should be compelled to bear the risk of all the 
losses, and in this way lessen the security, which the correspond- 
ents of the firm would otherwise have, for the payment of their 
claims. The rule, therefore, is clear that, wherever^ it is agreed 
that a person shall receive a share of the profits of any business, 
iphetber any are ever earned or shared, or not, he will from that 
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time become liable for all debts afterwards contracted ia the course 
of die business. 2 H. Bl. 236. And, generally, the receiving 
of a share of the profits of any business as suchf will be suf- 
ficient proof of the agreement. See 7 Br. Par. Cas. 11707. It 
will not vary the case, as respects the creditors of the firm, if the 
other copartners have agreed that he shall not be liable for any of 
the losses. For this agreement, though binding on the partners, . 
does not lake away the right of the creditors of the firm, to re- 
ceive the amount of their debts from all or any of them who are 
solvent. 6 T. R. 601. 2 H. Bl: 235. The extreme hazard of 
speculations of this sort, may be thus familiarly illustrated. A b 
B are partners in business, and having a desire to speculate large- 
ly, apply to C for a loan of $1000, and instead of interest at six 
per cent., they agree to give him one third of the profits which 
they make on their purchases. From this moment C becomes a 
dormant partner of the firm ; and, if they should make a large 
purchase at a high price, and the goods purchased should fall 
greatly before sold, C being individually liable for the whole 
• amount of the purchases, may be ruined without ever actually re- 
ceiving one cent for his $1000. So, if a clerk in a firm should 
consent, that the amount of his salary should depend on the profits 
of the business, he would, in this way, become a dormant par- 
taker, and might be ruined in the same way, by being held to 
pay the debts of the firm. 

There are a few excepted cases, however, where a man may 
receive a proportion of the proceeds of a business, without be- 
coming a partner, and consequently without being liable to the 
debts or losses arising in it. Thus, the commissions of an agent 
or factor, will not render him a partner of his principal. Nor, if 
a clerk in lieu of other pay, is merely to receive a percentage on 
tlie amount of sales, will such an agreement make him liable for 
the debts of the firm, as a copartner. The distinction, however^ 
though well settled, is not very apparent ; and, in case of clerks^ 
at least, it will be safe to keep as clear of the application of the 
general rule as possible, by contracting for a regular stipend. 

Where several persons, who are about to form a partnership, 
apply to different brokers, (or, the same broker, for any reason 
that appears to the contrary) to procure his separate quota of 
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money, each will be liable for his own share only. The reason 
is, the money is borrowed previously to the existence of the part" 
nership. See 4 T. R. 720. 

Stec, II. — Of the power oj a partner over the partnership 
effects f fyc, and how far he can bind his copartners. Each part- 
oer has complete control of the whole partnership property ; and 
generally by his sole act in the name of the firm, may either sell, 
pawn, or pledge the whole or any part of it, or make contracts 
in relation to it, which shall be binding on all the partners. In 
the same manner, each partner at discretion may make purchases 
on the joint account, by which the firm will be bound. So, also, 
each of the partners in the partnership name, may compound or 
give discharges for debts due to the firm, and the firm will be 
held. It will not vary the case at all, if the partner in so acting, 
should be guilty of a fraud, unless the person, with whom the 
business is transacted, knows or has notice of it. 

In case of a dormant partnership, if the acting partner obtains 
a loan, without divulging his copartners, the creditor can have no 
remedy against them, unless he can prove the partnership and 
also show that the money borrowed went to the use of the firm. 
But, if the money is borrowed on the credit of the dormant part- 
ners, a partnership being shewn, the dormant partners will be 
liable for the amount, even though the money should be wholly 
misapplied, unless they can prove, that the lender knew that the 
borrower was abusing the confidence of his copartners. 9 Pick. 
274. 

But, if one of the partners should make a purchase contrary 
to the articles of copartnership, and the seller had notice of that 
fact, he would have no remedy for the price against the firm, 
unless they adopted the purchase, but only against the partner 
making it. 

-Where A and B were partners as attornies and conveyancers^ 
and one of them received money, to be laid out on mortgage^ 
and gave his separate receipt for it, the other was held liable for 
the amount. Cowp. 814. 

One partner alone cannot give the partnership as surety for a 
third person; nor can be bind them to guaranty the debt of 
anothery unless such has been the previous course of dealing be- 
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tween the parties. For any such transaction, not being within 
the ordinary scope of the business of the firm, the consent of aU 
the partners will be necessary. Without such consent, the part- 
ner or partners only who give the surety or guaranty, will be 
bound, and the rest will not be held. 

Neither can one partner, by his single act, bind the copartner- 
ship by any sealed instrument or deed. For, the partner signing 
and sealing, though he should use the partnership name, will 
alone be bound, unless he has an express authority, by power of 
attorney from the others, to execute the deed in this manner. 7 
T. R.207. 4T. R. 313. 

But, if one partner, in the presence of all the rest and by 
their consent and direction, should execute the deed in the part- 
nership name, there seems to be no reason to doubt, that it would 
be considered as the joint deed of all ; though unquestionably it 
would be more safe and formal for each partner to execute the 
deed, by setting his own name and seal to it, as if they were not 
partners. 4T. R. 313. 

And it seems, if an instrument is executed by one in the pres- 
ence of the other parties and in the partnership name, they will 
be bound by it. 3 Ves. Jr. 678^ 

One of the partners, where there is no fraud or collusion, may 
discharge a debt due to the firm, by a release under seal given 
to the debtor. It will not vary the case, if the release is given 
by one of tlie partners only, after the partnership is dissolved. 

But if one partner should deliver property belonging to the 
firm in satisfaction of his private debt to a third person, who re- 
ceives the property knowing it to belong to the firm, such third 
person will be liable to the firm in an action for goods sold and 
delivered, to the full value of the property. For the same reas- 
on, one partner cannot release a debt due to the firm even dur- 
ing the partnership, in consideration of a debt due from him in- 
dividually. Dob &/- al, V. Halseyy 16 Johnson, 34. Oram ^ 
aL V. Cadwellj 5 Cowen, 489. 

Where one'member of a partnership gives a note in the name 
of the firm, it will be presumed to have been given for a partner- 
ship debt, unless the contrary is shewn. But if it is accordingly 
proved to have been given for the private debt of the subscrib- 
ing partner, then the payee of the note will be obliged to shew 
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tbe asseDt of the other copartners ; otherwise, he will have no 
remedy agaiost the firm, but only against the subscribing partner* 
Such is the rule between ttie original parties ; but, it does noi 
apply to holders of negotiable securities who have given value 
for ih^m without actual or constructive notice. To such the co- 
partners will be held responsible for the act of 'their firm. Fa!- 
htt V. Parker, 6 Wendell, 616. 

Where a due bill is signed by one partner or by the clerk, in 
the name of the firm, it will be evidence, that the debt is due 
from the partnership, until the contrary is shewn. See Foster y* 
Andrews J 2 Penns. R. 160. 

If a note should be given by one partner in the name of the 
firm, for his private debt, and the other partner being informed of 
it, does not expressly dissent or give notice, to the creditor to whom 
the note is given, that he will not be held, he will be bound by 
the note. See ihid, 

" But, in general, the rule protecting partnership property or 
funds from appropriation to the payment of the separate debts of 
one of the partners, and prohibiting partnership security from be- 
ing pledged to third persons, without the consent of all the part- 
ners, is Just and salutary and should be strictly enforced." By 
JNTe/son, Justice, in the Bank of Rochester v. Bowen, 7 Wendell, 
178. In the case cited, it was held that a promissory note dis- 
counted by a bank, having a partnership name subscribed to it, 
by one of the firmas surety for another person, cannot be enforc- 
ed against the firm, where, the fact of such suretyship is known 
to the cashier of the bank ; and unless it can be shewn that the 
partnership name was subscribed by one partner, with the consent 
of the other, or that the act was subsequently ratified, there can 
be no recovery. 

One partner alone hauMdo authority to submit a partnership de- 
mand to arbitration. For this purpose, the express consent of 
all seems necessary. Though perhaps, under certain circum- 
stances) the consent of ibk greater number of the partners may 
be sufficient. 

While the partnership continues, an acknowledgement of one 
of the partners, is considered sufficient to take a debt due from 
the firm out of the statute of Limitations. But after the dissolu- 
tion of the partnership, it seems, that the acknowledgement of 

12 
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one alone is not sufficient for that purpose, unless in eases, where 
such single partner has a general authoritj from the rest, to ad« 
just aH the concerns of the partnership, which perhaps may vary 
&e case. See 1 Penns. R. 137. 1 Peters' R. 351, 373. 

In general, it does not seem safe, for one partner of a firm to 
transact, on his Separate account alone, any kind of business 
which comes within the scope of the partnership, unless permit* 
sion is eicpressly given to do so, in the artioles of copartnership. 
Since, though he binds himself only, in all those case% where be 
«cts in his own name and on his own separate account ; yet, if 
he should make a profitable bargain in tl>e course of such busi* 
, ness, it does not seem clear, diat the other partners HHght not 
hold him to account with them for the benefit of it ; tliough, if 
be should make a bad speculation, he alone would be obl%ed l» 
bear the loss. 

Sec. III. — Of the termination or dissolution of a copartner^ 
shif^ and its consequences. Where a certain time is limited for 
the continuance of a copartnership, at the expiration of that 
time, the partnership terminates. Or, if the copartnership is 
formed with reference to a single transaction only, without any 
limitation of time, as soon as the transaction is complete, the co- 
partnership immediately terminates. But, independently of any 
limitation with regard to the time that a copartnership shall con- 
tinue, the partners by mutual consent may dissolve the partner- 
ship at any time. If, however, they dissolve before the time 
limited for that purpose in the articles, it is proper that it should 
be done unanimously ; for otherwise, those partners who with- 
draw from the firm, may be liable to an action for damages to 
the others who do not consent. But, notwithstanding a stipulation 
for the continuance of the partnership, until a certain limited 
time, it is in the 'power of any single partner, without any pre- 
vious notice whatever to the copartners, and without their con- 
sent, to dissolve the partnership at any time, and they can have 
no other remedy at law, except by an action for the breach of 
contract. To effect the dissolution, a notice in the Gazette for 
the public in general, and a direct particular notice sent to the 
correspondents and customers pf the firm, will be sufficient to 
protect the partner retiring from the firm, from all debts and con* 
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tracts made sudbsequemly hj the other partners in the partnership) 
Bime. 

- Be»de8 an express dissohition of the copartnership in theman* 
ner already suggested, a firm may be dissolved in a number of - 
other ways. Thus^ the death of one of the partners generally 
dissolves the partnership, as respects all the partners, however 
numerous they may be% Provision, however, may be made by an 
article in the indenture of copartnership, that, in the case of the 
death of one of the firm, the survivors shall continue the copart* 
nersfalp, after settling with the estate of the deceased copartner} 
or it may be provided in it, as is frequently done, that the heir 
of the deceased psLttner shall be admitted into the firm. 

So also an assignment by one of the partners, of all his inter* 
est in the firm, dissolves the partnership ; whether the assignment 
Is made by a voluntary deed of the partner, or by a seizure of his 
interest in the partnership stock on an execution. By any such 
assignment, the assignee does not become a partner with the rest^ 

« 

but becomes merely a tenant in common with them ; and) after 
the partnership debts are all settled, he is entitled to receive aB 
the share, which the partner under whom he claims would have 
been entitled to receive, if there had been no such assignment. 
For, partnership effects are alwiays applied in the first instance to 
pay partnership debts. Ves. 456. 4 Ves. jr. 396. Cowp. 466* 

And a partner has a specific lien not only on the original stocky 
but on every thing else which comes in lieu of it during the co* 
partnership, or after the dissolution* Cowp« 446. 

A partnership may also be dissolved before the time limited for 
its expiration, by a decree of a Court of Equity, which without 
doubt might be obtained at any time, if reasonable cause were 
shown for that purpose* Thus, if one of the partners should 
become insane, or in other respects incapable of performing the 
offices in the partnership, which were the principal inducements 
to associate with him as a partner, a Court of Equity would dis* 
solve the partnership. But, on the supposition that a Court of 
Equity could not or would not interfere in such a case, if the other 
copartners should dissolve the partnership, any such cause would 
tend to diminish any damages, which they might be liable to pay 
under other circumstances, if they dissolved the partnership be- 
fore the time limited for that purpose* 
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S0| also, where the partners are subjects of two different gor* 
ernments, and reside in different countries, if a war should break 
out between those two countries, the partnership would be dis- 
solved by it. See 15 Johns. R. 57. 16 Johns. 432. 

As soon as a partnership is dissolved, the first precaution to be 
taken, in order to prevent the former partners from charging the 
partnership with any further debts, which, if so disposed, tliey 
otherwise might do, is to give a general notice of the dissolution, 
by sending express and direct notice of it to all the former corres- 
pondents of the firm, and by causing an advertisement pf the 
dissolution to be inserted in the Gazette published in the place 
where they transact business. This advertisement will be a suf- 
ficient constructive notice to all persons, who have not had previ- 
ous dealings with the firm. 

If these precautions are not adopted, it will be in the power of 
any of the former partners, to continue to act in the partnership 
name as before ; and consequently they may load it with debts, 
for which all the members of the partnership will be liable ; since 
the company will be considered as still existing, so far as re- 
spects all persons who have not received the express or construc- 
tive notice before suggested. See Cowp. 449. 

But, as soon as such public notice has been given, the partner- 
ship ceases, and the members of it become merely tenants io 
common of the partnership stock and effects ; and none of them 
has any control over any more than his own share of it, whatever 
that may eventually turn out to be. 

It follows consequently that, after the dissolution of a firm, 
it is not in the power of any of its members to negotiate any ne- 
gotiable paper, which belonged to the firm before its dissolution. 
It can only be done by the joint act of all the partners. 
'^ In case of the death of one of the partners, the surviving part- 
ner or partners, unless there is some provision to the contrary in 
the articles, will close the affairs of the firm, and must answer to 
the representatives of the deceased partner, for the share, which, 
after the settlement of the affairs of the firm, would have belong- 
ed to him, if he had survived. 

Where money is owing to two partners, and after the death of 
one, it is paid to a third person, the surviving partner may maintain 
an action in his own name, and not as surviving partner, for mon- 
ey had and received to bis use. 2 T. R. 476. 
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Where there are a number of partners, and one withdraws 
himself from the firm, unless provision is made for such occur- 
rence in the articles, the firm is dissolved as respects all the part- 
ners. 7 T. R. 254. They may of course form a new firm, 
with such stipulations respecting the concerns of the old one, as 
they please. But until such new one is formed, it will not be in 
the power of any of the members to do any act to bind the rest, 
if sufficient notice of the dissolution is given. In case, therefore, 
any partner withdraws himself from the firm, he should adopt the 
course, before suggeked in. the case of a general dissolution of 
the partnership. If such notice is not given, he may have it in 
his power to ruin the other partners, and they may have it in their 
power to ruin him, by contracting debts in the partnership name, 
with persons who have had no notice of the separation. But, if 
such retiring partner gives public notice of his leaving the part- 
nership, he will no longer be liable for any debts or contracts, 
afterwards incurred or made by the other members in the part- 
nership. And, if his name should afterwards be continued in the 
firm without his leave, and without any collusion with him, he will 
not be made liable in consequence of such unauthorized procedure. 

A dormant partner in general, need not give notice of his re- 
tiring from the firm, since he will not be liable for any debts, 
which were contracted while he was not interested in the partner- 
ship. The same remark applies to a person who has unguard- 
edly made himself liable as a partner, by receiving a share of 
the profits of a partnership business. Yet in both cases, it naay 
be necessary to give public notice of a dissolution, and some- 
times, indeed, where there never has been any partnership at all, 
for the mere purpose of preventing a farther or future liability for 
the acts of the ostensible partners. This, however, in such cases, 
is a matter for the exercise of a sound discretion. For, if the 
debts incurred by the partnership are very inconsiderable, at 
tlie time when such dormant partner finds he has made himself 
liable, but there is reason to apprehend that they may be greatly 
increased by the indiscretion of the ostensible partners, it will be 
prudent in him to give notice of a dissolution of the partnership, 
in order to prevent further liability, though by giving such notice, 
he may furnish conclusive evidence against himself, that he has 
once been a partner. But here each case must be governed by 
its own peculiar curcumstances; 
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Where an infant is a partner in a firm, (which, however, shoald 
never be tolerated,) be of course will not be bound by any of the 
acts of the firm, but may vacate them at discretion so far as he 
is concerned himselC But, if he should do any acts in the part- 
nership name, as, by drawing or negotiating bills in the name of 
the firm, and in the usual cours.e of the partnership business, the 
firm would be bound by his acts, although he would not be bound 
himself. In any such case, the holder of negotiable paper, if he 
acted fairly, would be able to recover th<3 amount of it from the 
firm, though negotiated by the infant only in tlie name of the firm. 

But after he comes of age, if he does not intend to belong to 
the firm, he should give immediate notice to the public, that he is 
not one of the copartnership, ai;id will not be liable for any acts 
done or debts contracted by them. For want of such a notice, 
if he continues to act with the others as before, he may be held 
liable for all debts contracted by the firm after he comes of age, 
and in some cases may be considered as adopting and recogniz- 
ing acts previously done. But here no certain rule can be giveQ% 



BlUM OF SXCHANO9. 199 



CHAPTER III. 

Of BUls of EsDchange, Promissory J^oies, fye. 8fC* 

Sec. I. Definition and nature of a bill of Exchange, &c. — Sec. II. The 
obligation of the drawer. — Sec. III. Of Presentment for acceptance. — Sec. IV. 
Of Acceptance. — Sec. V. Of Non-acceptance, protest, and notice, d^.— Sec. 
VI. What will ov will not excuse want of preseotaient for ajcceptance and no- 
tice.>-Sec. VII. Of the Transfer of bills of Exchange.— Sec. VIII. Of the 
time when a bill or note becomes due. — Sec. IX. Of Presentment for pay- 
ment, refusal to pay, and notice, &c. — Sec. X. Of Payment. — Se^. XI. Of 
the compatatidn df interest, and allowance for damages.— Sec. XII. Fronve- 
«oiy Kotee, &c. — Sec. XIII. Cautions to be attended to in drawing, indorsing 
«nd negotiating bills of Exchange. 

Sec. I.-^A biU of excbaDge is an order, drawn by one per- 
son on another, requesting him to pay a certain sum of money to 
a third. If it is either drawn in a foreign country, or made pay- 
able in a foreign country, it is called a foreign hill. But, if it is 
both drawn and made payable in this country, it is called an in- 
land bill of exchange. 

The drawer is the person who draws the bill of exchange. 
The drawee is the person upon whom it is drawn. The acceptor 
is the person who accepts the bill, whether he is the drawee, or, 
some other person who accepts for the honor of the drawer, or 
some of the other parties. ^ 

The payee is the person to whom the contents of the bill of 
exchange are ordered to be paid. The holder is any person 
having possession of the bill, claiming an interest in it. 

In general, married women and infants cannot draw a bill of 
exchange, that will be valid ; their contracts being void, as has 
been seen ante, p- 21| ^2. But. a bill drawn in favor of a mar- 
ried woman will be good, and the property of it will belong to 
her husband, who, in his own name, may either sue for it, or in- 
dorse it over. A bill, drawn in favor of an infant, will be good ; 
and, if he indorses it, the indorsee may recover the contents 
from the acceptor. But, if the drawee should refuse to accept. 



184 EILLS OF EXCHANOB. 

or, if be should accept, but should refuse to pay, the holder c«q 
have DO remedy agaiost the infant. 

If an infant should draw a bill of excbangei and the drawee 
should accept, the payee or holder may recover of the acceptor. 
And generally, though an infant will not be liable as a party to a 
bill of exchange, whether as drawer, acceptor, or indorser, yet 
all the other parties will be liable, in the usual order of tlieir ac- 
countability. And, therefore, the indorser of a bill, drawn by 
an infant, will be liable to any indorsee after him, although some ' 
intervening indorser may be an infant, and consequently not liable. 

A bill of exchange may be either drawn, accepted, or indors- 
ed in the name of a merchant, by an agent having either a g^a- 
eral power of attorney, or a special authority for that . particular 
purpose. In any such case, the agent should subscribe thus, 
A B, (the ag^nt) for C D ; or thus, C D by A B, (the agent) 
An authority in writings however, is not always necessary ; for, 
a mere verbal direction for that purpose, if it can be proved, will 
be sufficient. And where a person has been in the practice of 
drawing, accepting or negotiating bills of exchange for aaotheri 
in his name and as his agent, which the principal has ratified, 
this will be sufficient evidence of an authority, to warrant cor- 
respondents to consider such agent as duly authorized by the 
principal, until direct express notice is given, that such authority 
has been countermanded. However, a general notice in the Ga- 
zette, will be sufficient for the public at large. 
• During a copartnership, a bill drawn by one of the partners, 
for a transaction relating to the joint concern, will bind all. 

But such bill will not bind the partnership, if it concerns the 
drawer's own private concerns. 

Nor will a bill drawn in a partnership name, by one of the 
firm, after the partnership is dissolved, and after public notice of 
it has been regularly given, bind the others. 

However, the drawer will be bound in any event, either jointly 
with the rest ; or, otherwise, by himself. 

Sec II. The obligation of the drawer of a bill of exchange. 
By drawing a bill of exchange, a person undertakes, that the 
drawee will accept it when presented, and will afterwards pay it 
when it becomes due, to any legal holder, provided it is presented 
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for aeceptance and payment at the proper place, and in due seas- 
on. If, therefore, when the payee or holder presents the bill, the 
drawee refuses to accept, the holder has a right to call on the 
drawer for the amount of the bill and damages, without waiting 
for the time to elapse which the bill has to run before it is paya- 
ble. If the bill is accepted, when it is presented for acceptance; 
but when presented for payment, the acceptor refuses to pay it, 
the holder may also claim the amount and damages. The liabil- 
ity of the drawer, and the amount of damages for which he will 
be liable, will depend upon the law of the country where the bill 
is drawn. 8 Johns. 146. But the contract itself will be consid- 
ered according to the law of the country, where the parties in- 
tended that it should be performed or paid. Further than this 
the law does not appear to be settled uniformly, in relation to this 
subject. As the drawer of a bill of exchange is under an abso- 
lute contract to the payee, that the drawee shall accept and pay, 
be cannot countermand the order ; neither will his death before 
payment of the bill have that effect. And therefore, if A draws 
a bill of exchange on B, and dies insolvent, and B, having notice 
of the insolvency, accepts and pays the bill, A's administrator 
cannot recover the amount of B, the acceptor. 12 Mass. R. 206. 

Sec. III. Of presentment for acceptance. If the payee or 
holder of a bill of exchange does not negotiate it, he ought, both 
as a matter of prudence as well as from a regard to the interest 
of the drawer, to present it ior acceptance as soon as convenient- 
ly may be done. A presentment for acceptance is absolutely 
necessary, in the case of bills of exchange, payable a certain 
number of days after sight ; because the time when the bill is to 
become payable, is to be regulated by the presentment Such a 
bill must likewise be presented for acceptance within a reasonable 
time ; though, what shall be considered as a reasonable time, is 
not precisely settled. This must b.e determined by the circum- 
stances of each case, taken in connexion with the usual course 
of business in the place, where the bill is to be paid. If, how- 
ever, the bill is kept in constant circulation, passing from hand to 
hand without presentment for acceptance, it will be difficult to 
say what will amount to neglect. It seems, however, that if the 
bill should remain two or three day$ in the hands of the same 
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person without presentment for acceptance, h Tfould be coosider- 
ed such neglect in him, as might discharge the drawer ; thcughy 
if it were kept in constant circulation for several monihi wichoat 
such presentment, there would be no necessity for inferring neglect 
against one. The only safe rule, therefore, for the holder of a 
bill of exchange, payable a certain time after sight, is, either to 
present it for acceptance ; or to negotiate it without delay. The 
same rule extends to a bill of exchange, payable on demand, or, 
payable at sight. The holder should either present it, or else 
negotiate it without delay. For, if they are not presented within 
a reasonable time, and the drawee becomes insolvent, ibd loss will 
fall on the holder. 

A presentment for acceptance should be made at the place 
where the bill is made payable, if any particular place is mention- 
ed in the bill ; but, if no place is mentioned in the bill, for that 
purpose, it should be presented at the drawee's place of business. 
If the drawee has left the place stated in the direction of the bill, 
it is the duty of the holder to inquire for bis place of residence, 
and make presentment there, unless he has left the country ; in 
that case a presentment at his residence will be sufficient. In 
case of the drawee's death, it should be presented to his executor 
or administrator. In any of these cas^s, if it is not accepted, it 
will of course be considered as dishonored. The bill should also 
be presented within the usual hours of business. A presentment 
thus made at the proper time and place will be sufficient, whether 
any one is there, or whether the place is shut up, or not. 

Sec. IV. Of Acceptance. By acceptance, the drawee en- 
gages to comply with the order or request contained in the bill of 
exchange, drawn upon him. This the drawee commonly does 
by writing the word ' accepted,' and subscribing his name to it, 
on the back of the bill. But no formal memorandum is neces- 
sary for this piirpos^. The drawee's name or the words, * seen,' 
< presented,' or an order to pay the bill, directed to a third per- 
son, written on the back of the bill, will be sufficient proof of an 
acceptance. So a verbal acceptance, without writing, will be 
binding ; and indeed any act done to induce the holder of the 
bin to believe that the drawee will comply with the request con- 
tained in it, will be* considered as an acceptance. 
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Thu% if the bill is left with the drawee, to coastder whether 
he will aoeept it or not, and he detains it an unreasonable length 
of time, it will be considered as an acceptance. See Bui. N. 
P. 270, 1 Esp. R. 17. However, these acts must be such as 
to aflbrd a sufBcient ground for such an expectation : if they 
merely lead to an opinion, that the drawee will accept, it will not 
be sufficient. See 1 T. R. 269. 

In some cases, it is said, a previous agreement to accept a bill 
of exchange, when it shall be drawn, will amount to an accept- 
ance. As, if A writes to B, that he will accept a bill, whea 
drawn on him by B to a particular amount, and B accordingly 
draws on A, and sells the bill to C, who takes it on the faith of 
A*9 engagement to accept ; A will be held to C. But it seems, 
if such previous agreement to accept, had not been communicat- 
ed to C, A would not have been held. See 3 Bur. 1672. 1 
East, 98, 105. 

But if A authorizes B to draw on him, and * B draws accord- 
ingly, A' is not liable to be sued as drawer. See Ducarry v. GUI. 
4 Car. and P. 121. 

However, after a bUl is draum, if the drawee says in a letter 
to the drawer, that it shall be duly honored, this will amount to an 
acceptance as respects the drawer, or any other party to the bill, 
thoagh such party did not take the bill on the faith of the latter. 
Se€ 1 Atk. 611. 

It often happens, that the drawee is unwilling to accept the 
bill absolutely ; but, is willing to accept it subject to some con- 
dition, limitation or restriction, either with regard to the amount 
to be paid ; or, the time or place of payment ; or, subject to the 
happening or not happening of some contingency. But the hold- 
er of the biU, when any such restricted acceptance is offered, 
has a right to consider the bill as dishonored, or refused accept- 
ance, and to treat it accordingly. He is at liberty, however, if he 
sees fit, to agree to it, and the acceptor will be bound only ac- 
cording to the acceptance which he has made. Thus, if he ac- 
cepts fer part of the amount, he will be bound for so much 
only. If he accepts, payable at a certain time or place, he will 
only be bound to pay the bill, when presented at that place, after 
the limited time is expired. If he accepts, payable on the hap- 
pening of a certain contingency, as the arrival of a certain ship, 
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be will not be liable until the ship arrives. See Cowp. 571. 1 
T. R. 182. Str. 648, 1152. But, as soon as the contingency 
happens, the drawee is then liable absolutely. 

If the bolder of a bill wishes to avail himself of the condi- 
tional acceptance, without losing bis remedy upon the previous 
parties, he should give regular notice of the conditional or re- 
stricted acceptance. So, if the drawee refuses to accept, and 
another person offers to accept, the holder may either give no- 
tice of non-acceptance generally to the drawer, thus declining 
the acceptance, or he may send notice of the non-acceptance of 
the drawee and tlie acceptance by the other. 

A drawee who gives a limited or restricted acceptance in writ- 
ing, should take care that the limitation or restriction should ap- 
pear, as well as the acceptance. For if any person should take 
the bill, paying for it a valuable consideration, and without notice 
of the limited nature of the acceptance, the acceptor .would be 
liable to biAi, in the same manner as if he had accepted the bill 
without any restriction. But any person, who takes the bill 
knowing the restricted nature of the acceptance, will of course 
take it subject to the restriction. Doug. 297. 4 East, 73. 

If a bill is protested for , non-acceptance, and notice is not 
given immediately, and the next day the drawee accepts, and 
afterwards, when the bill is due, it is presented for payment, and 
protested for the want of it, and notice is sent, both of the pro- 
test for non-acceptance and for the non-payment, suU the drawer 
will be discharged, because notice was not sent immediately of 
the protest for non-acceptance, and though, in that case, present- 
ment for acceptance was unnecessary. See 1 Mason, 1 76. 

Where an instrument is framed in so ambiguous a manner^* 
that, it may be taken to be either a promissory note or' a bill of 
exchange, it is optional with the holder to treat it either as a 
bill of exchange or as a promissory note. Therefore, where a 
negotiable instrument was drawn in the following manner, viss : 

" Three months after date^ 1 promise to pay John Bury or or^ 
der^ £ ft>r value received^^^ and signed and indorsed Jqbo 
Bury, and directed to J. B. G., it was held, that John Bury 
was liable as maker of the instrument as being a promissory 
note, without being entitled to notice of the dishonor of it by J. 
B. 6. See Edis v. Bury, DowL and Ryl. 492. 
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If a bill is forged ia the name of A on B, and B accepts it, he 
Will be bound to pay it, to any holder who has paid a valuable 
consideration for it, without notice of the forgery. 4 Dal. 235. 

If A draws a bill of exchange on B, in favor of C, and B ac- 
cepts it, and an indorsement in C's name is forged on the bill, 
and B pays it to the indorsee, he may be compelled to pay it over 
again to C. 3 T. R. 127. 

After the drawee has once accepted a bill, it is not in his power, 
either to revoke or discharge it. If, therefore, he should write 
an acceptance on the back of the bill, he has no right afterwards 
to erase it, though he retains the bill in his possession. If he 
should do so, the holder may consider him as an acceptor. But 
if the holder in such case, has the bill noted for non-acceptance, 
he cannot afterwards treat the drawee as an acceptor. 6 East, 199. 

With the consent of the holder of the bill, however, the ac- 
ceptance of course may be discharged. But, as the acceptor, 
by his acceptance, makes himself liable to the drawer for the 
amount of the bill, in case he does not pay it .to the holder ; it 
would seem, that in some cases a release of the acceptance by 
the holder, would discharge the drawer also, and, for the same 
reason, all intermediate parties. For the acceptance is evidence, 
though not conclusive, of money in his hands, belonging to the 
drawer, which, in the caso of the subsequent insolvency of the 
acceptor, he may lose a chance of securing. 

Where an acceptance is made by mistake, if the acceptor has 
not parted with the bill, and the holder will not consent, that the 
acceptance should be cancelled, quaere, if it would not be best to 
make some memorandum on it of the mistake, so that it could 
not be negotiated to any other person for a valuable consideration 
without notice of the mistake. But, if the acceptor has parted 
with the possession of the bill after accepting it, before he discov- 
ers the mistake, it would be proper to give notice of such mistake 
in the Gazette. It seems difficult to imagine how the payee of a 
note can avail himself of a mistaken acceptance, unless be loses 
his claim upon the drawer of the bill in consequence of the delay 
which may attend it. But there is very good reason, why a per- 
son, to whom the bill has been negotiated for a valuable consider- 
ation and without notice, should hold the acceptor liable, though 
bis acceptance originated in mistake. However, it has been held 
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that a drawee, who has aoeepted a bill by mistakey majr cancel 
bis acceptance, before he commuDicatee to the payee that be has 
accepted. See B. and A. 474. 

In the case. Grant and Cary v. Ellieoity it was expressly 
held, that it is no defence in an action on a bill of exchange by 
the payee, against the accef^or, that the bill was accepted with- 
out consideration, or, in other words, was an accommodation oe- 
eq^ancCf and was known to be so by the payee. 7 Wendell, 
a27* 

Sec. V. Of non-acceptance^ protest^ and notice, ^c. The 
payee of a bill of exchange, in order to charge the drawer with 
the amount, in case of the drawee's refusal to accept, must give 
immediate notice to the drawer, of the non-acceptance on pre- 
sentment. If the bill has been negotiated without acceptance, 
the holder must, in like manner, present the bill to the drawee 
for acceptance, and, on a refusal, must give due notice to all the 
previous parties to whom he intends to look for payment ; for, 
those parties alone, who receive seasonable notice either actually 
or constructively, will be liable to the holder, in default of accept- 
ance by the drawee. 

So, in the case of a guaranty of a note, the surety will be dis- 
charged, if it is not seasonably presented, and notice given of its 
dishonor, to the surety. 

But where A makes a note payable to B, and C indorses it at 
the time it is made ; C is liable for the amount of the note, ab- 
solutely, just as if he had signed the note on the face of it. 1 1 
Mass. R. 436. He of course is not entitled to notice of non- 
payment by A, being an original joint promisor. It seems also, 
that though such indorsement were signed at a subsequent time, 
the indorser would be considered as agreeing, that the indorse- 
ment should be referred to the dates of the notes. See ibid. 

It has already been mentioned, that a presentment for accept- 
ance, is only necessary where the bill is payable at a certain 
time after sight ; however, if a bill is presented for acceptance, 
which need be presented for payment only, and acceptance is re- 
fused, notice of non-acceptance must be regularly given to all 
the parties, to whom the holder intends to resort for payment ; 
and, if such notice is not given, they will be discharged. If, 
however, the payee or holder of such bill payable a certain time 
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ftfter date, should present it 1>ef<H^ due, for acceptance, and on 
non-acceptance of it, without notifying the previous parties, should 
indorse it over before it is due, for a valuable consideration, to 
any one who had received no notice of its non-acceptance, and 
when the bill became due, the indorsee should present it for pay*- 
ment, which should be refused, if be gave regular notice of the 
non-payment) he might recover the amount of the bill of any of 
the preceding parries. 

In the case of a foreign bill of exchange, if when presented 
for acceptance, the drawee refuses to accept, the holder should 
deliver the bill to a Notary Public, for the purpose of beiog pre** 
sented again for acceptance. If when presented, a second time 
for acceptance by the notary, the drawee refuses, the notary drawff 
up a formal protest of the bill for non-acceptance. This protest 
must be under the Notarial seal, and is then conclusive evidence 
of the demand, of the refusal to accept, and of the protest. The 
want of the protest, in the case of a foreign bill, cannot be suj^- 
plied by other testimony. But in the case of inland bills no pro-* 
test is necessary, except to recover special damages. In case there 
is no Notary PuUic in the place where the bill is dishonored, the 
deaiand may be made in the presence of two witnesses, and the 
protest drawn up by any substantial inhabitant of the place. But 
neither the demand nor the protest can be made by a notary's 
clerk instead of the notary. The dishonor of the bill should be 
noted on the same day when it happens, but the protest may be 
drawn up at any time before suit. 

Where a restricted acceptance is offered, if the holdei; wishw 
to have the benefit of it, the protest should state the acceptance 
offered* If the protest in such case is general without it, the 
acceptor will not be held. 

All protests should contain an exact copy of the bill and of the 
bdorsements, together with the drawee's reasons for not accept- 
ing ; and in general they should be made in the place, where the 
acceptance is refused. 

As a general rule, notice should then be sent immediately to 
all the parties, to whom the holder intends to look for payment f 
but for this purpose it is not necessary to send a copy of the pro-^ 
test ; nor the dishonored bill* The notice, in order to be effect- 
ual, should contain at least enough to put the party roc^viog it 
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upon bis guard. It should therefore cootatn express notice of 
the dishonor of the bill or note, and that payment is expected of 
biro. The notice should be sent by some person entitled to de- 
mand payment of the bill, or by authority from him, or by some 
one liable on the bill and entitled to an indemnity. Notice sent 
by a mere stranger or person without authority, will be of no 
avail. But on the subject of notice, many precise rules have 
been laid down, adapted to all the cases which usually occur. In 
the case of foreign bills, notice sent to the drawer, by the first 
ship sailing for the port where he resides, will generally be suffi- 
cient, although possibly the notice might reach him sooner if sent 
by another route. In such cases it is recommended to conform 
to the common usage: 

If notice is to be sent by mail, it should go at farthest on the 
day after the dishonor of the bill. But if there is no post on 
that day, it should go by the next post from that place, or, by 
which letters are usually sent from that place. Where there is 
a number of indorsers, the settled rule seems to be, to allow each 
of them one day in succession, to notify the parties preceding 
him, to whom he looks for payment, to indemnify him for what 
he may be compelled to pay. Thus, if the bill is dishonoried on 
Saturday, the holder will have all Monday to send notice to 
those parties to whom he looks for payment. The reason is, 
Sunday is excluded from tHe computation. Then suppose the 
third endorser to be among those notified, in that case he has all 
Tuesday to send notice. The second indorser being notified has 
all Wednesday to send notice in like manner. The first indorser 
has all Thursday, &c. iic. If either of the parties, through neg- 
ject, omits to send notice, though but one day, he will generally, 
lose his claim on the preceding parties. But, in any of these in* 
stances, it will be sufficient to put the notice in the office on the 
proper day, though the post has gone out before. If any of the 
parties happens to receive notice on Sunday, he will be under no 
legal obligation to put the notice in the office until Tuesday. Be- 
cause, Sunday not being a day of business, the notice will be 
considered as received on Monday. See 5 Maule, 68. 

And yet it is recommended in all such cases, to let the pre- 
ceding parties have as early information of the dishonor of the 
bill, as possible. 
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Where the holder of a bill of exchaiige is i^ooraat of the 
residence of an indorser, it will not be an excuse for not sending 

notice to him of the dishonor of the bill| unless be makes proper 

* 

exertions to discover it. He must not allow himself to remain 
in a state of passive aad cont^ted ignorance ; but if he uses 
reasonable diligence to discover the indorser's residence, and 
gives notice to him as soon as this is discovered, it will be dua 
notice accordiag to the custom of merchants. See Firth v. 
Thruihy 8 Barnew and Cres. 387. In tliis case, a bill of ex-* 
change was dishonored by the acceptor, and the holder's agent 

was unable to discover the residence of the indorser until more 

« 

than two months after the dishonor of the bill. The day after 
receiving the information, the agent or attorney consulted his c)h 
eot, and on the next day afterwards wrote a letter to the indorser 
giving him notice. And the Court considered the notice suffi-* 
cienty on the ground that an attorney or agent has a day allowed 
him, to consult his principal or client, in the same manner as a 
banker has a day to give notice to his customer. 

If there are four indorsers, and the holder, on the dishonor of 
iba bill, gives notice to the first indorser and to the fourth ; it will 
be necessary in order to render the first liable, to send him notiee 
as early as would be necessary to charge the fourth. But the 
fcmrtb will have the wlK>le of the next dav after he receives the 
notice, to send it to the third ; and the third indorser will have 
tbe whole of the next day to send it to the second, whp in like 
manner will have the whole of the next day after he receives it, to 
send notice to the first indorser. So note, that under the circum-^ 
stances of this case, the first indorser will be held liable to tbe 
second indorser, by a notice given by him several days after a 
notice sent by the holder, would be insufficient, to render him 
liable to the holder. 

If A draws a bill on B in favor of C, and C indorses it to D, 

and D indorses it to E, who presents it for acceptance, which is 

refused, and £ sends notice of the non-acceptance to A, all the 

parties who precede E, may have the advantage of this notice, as 

much as if they had given it, themselves. But no party subse-* 

quent to E, can derive any advantage from it. In every case, 

however, ii will be best, as has been already suggested, for every 

party, as soon as he receives notice of the dishonor of a bill, to 

13 
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give immediate notice of it, to all the precedmg parties to whom 
be means to look for indemnity. 

If the iburth or any subsequent indorser, gives notice to the 
third only, and the third notifies the second only, and the second 
notifies tl)e first only, yet the fourth endorser may recover of the 
first; he having received regular notice, though not from the 
fourtli indorser himself. 

. Where A draws a bill on B in favor of C, and B refuses to pay 
(and without doubt the rule is the same with regard to a refusal 
to accept,) it will not be sufficient for B to give A notice of bis 
own refusal to pay, but notice must be given by C. 

With regard to the manner of giving notice; where the parties 
to be notified reside in the same place, it is settled that the notice 
may be sent 'at any time whether within the hours of business or 
not* It may be given by leaving a notification in writing or & 
verbal message, at the counting room or office of the person to 
be notified, by a clerk or other suitable person. For it is suffi- 
cient if actucd notice is given, in whatever way it may be done. 
And where the person notifying makes use of the usual course, 
and the want of actual notice is owing merely to negligence or 
carelessness on the part of the person for whom the notice is de- 
signed, or his servants, the want of actual notice cannot be ob- 
jected. If, therefore, a verbal, message is sent to a merchant's 
counting room, within the regular hours of business, it will be 
sufficient, though there is no one there to receive it. For, the 
indorse^ or holder of the bill is under no obligation to leave no- 
tice in writing, or to send it to the merchant's house. 

So, a written notice put in the key hole of the door of a mer-< 
chant's residence, while he is absent in the country, the * absence 
bebg merely temporary, is sufficient. 

It is held not to be sufficient, where the party to be notified re- 
sides in the same town, to put a notification in the post office. 
But if he resides in a different town, it will be sufficient, whether 
he ever receives the notice or not. If there is no post office in 
the place where he resides, directing the notice to the post office, 
at which he usually receives his letters, will be sufficient, or where 
tbat is not known, it should be directed to the nearest post office. 
If there is no post office, the notice should be sent by the nearest 
conveyance. 
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Where the residence of the party to be notified, is unknown, 
it is necessary to use proper diligence to ascertain it ; but if it 
cannot be ascertained, the wan^ of notice will be excused, and 
will not prevent the holder of the bill from recovering upon it* 
The question whether sufficient diligence has been used, is a 
question for the jury to decide, and no certain rule therefore can 
be laid down in relation to it. It is held, however, that a mere 
inquiry at the place where the bill is payable, will not be suffi- 
cient, but reasonable diligence should be used for that purpose. 

Where a bill is put in the hands of a banker, in order to pro- 
cure acceptance or payment, the banker is entitled to one day to 
give notice, as if he were an indorsee. For, he must give his 
principal notice, and then the principal has* the same time to give 
notice to the preceding parties, as if he had been notified by a 
party to the bill. Thus, if A the third indorsee delivers a bill 
into a banker's or factor's hands to collect, the banker or factor 
should present the bill for acceptance, and if it is not accepted, 
should give notice of non-acceptance to his principal in the course 
of the next' business day. The principal has then the whole of 
the day next succeeding, to give notice to his indorser, he. &c. 

And here, it must be observed, that if any party receives no- 
tice earlier than he is entitled lo it in strictness of law, he is 
bound to give notice within the next day after he actually receiver 
notice. 

It is a general rule, if regular notice is received, it is immate- 
rial in what manner it is sent, whether by the post or by an agent. 
But here it is most safe to adhere to the usual course ; for where 
it cannot be proved that notice is actually received, proof of put- 
ting the letter in the mail, or adopting the usual course of send- 
ing notice, would generally be constructive notice. But, where 
any other course is adopted, there must be proof that the party 
to be charged, has received actual notice. 

With regard to the persons to whom notice is to be sent ; where 
two or more persons, are jointly liable as partners, notice sent to 
one partner will be notice to the firm. But where two or more 
persons who are not partners, are entitled to notice, each must 
have a separate notice. 

If the person entitled to notice is dead, notice should be 
given to his executor or administrator! if any has been appoint- 
ed ; otherwise, notice should be sent to his family residence. 
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As scx>ii as a bill of exchange is dbhonored by noo-accept* 
ance, an action may be brought by the payee or holder, againai 
the drawer or the indorsers, without waiting, for the bill to be-i 
come due. . And the suit may be brought without waiting for the 
party sued to receive the notice, provided only that it is sentseas<- 
onably in other respects. 

Sec. VI. What will^ and what will not, excuse a want of 
presentment and notice. The drawer of a bill of exchange is 
entitled to notice in all cases, where, if the bill is not accepted, 
be will have a cause of action against the drawee, or any other 
person* If, therefore, the drawee has funds in his hands belong- 
ing to the drawer, though not sufficient to meet the bill, the 
drawer will be entided to notice. So, in general he is entitled to 
BOtice, though the funds upon which he relied for payment of the 
bill, have beeii withdrawn from the hands of the drawee by for« 
eign attachment or trustee process, if they were in his hands 
when the bill was drawn. 

. So, in general he will be entitled to notice, if he has effects in 
the. hands of the drawee, though the balance may be against the 
drawer. 

' So, though the drawee should be insolvent, still there must be 
,^ regular demand, and notice given to the drawer. And the 
holder of the bill, in an action against the drawer, will not be 
permitted to show that the drawer has sustained no damage^ 
either from that cause or any other. Where a general assign- 
nm^t has been made to the indorser, of all the property of the 
ipaker of a note, to secure him against liability on account of his 
indorsement, it has been held in this State, that he will be held to 
pay, whether the property assigned is a sufficient indemnity or 
not, without the necessity oi demand and notice. See 6 Mass. 
R. 170. In New-York the law seems to be otherwise. See 11 
Johns. 231. 

But it is a sufficient excuse for want of presentment of a bill 
of exchange, that the drawer had no funds in the hands of the 
drawee, at the time when the bill was drawn, and had no reason- 
able expectation, that there would be any in season to meet the 
bill, or any sufficient reason to believe that the drawee would 
take it up. 
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So, the drawing of a check on a bank, which has no funds, is 
unexplained, a fraud, and deprives the drawer of all right to re- 
quire presentment. 1 Hall, 78. 

But it has been held that, if a drawer has a claim on the 
drawee for goods furnished on a credit, which will not be out 
when the bill of exchange becomes due, the drawer will not be 
entitled to notice. But, 

As there are many answers to the excuse for want of present- 
ment and notice, that the drawee had no funds of the drawer in 
his hands, &z^o., it will be most safe for the holder of a bill of ex- 
change, to give regular notice of non-acceptance, if on present- 
ment, acceptance is refused. And if it is dishonored after ac- 
ceptance, notice should also be given. For, the drawer will be 
entitled to notice at law, if the goods come to the drawee's hands 
at any time before the bill becomes due. 

Where the drawer absconds, notice is dispensed with ; and the 
rule is the same with regard to an indorser. 

In case of the sudden death or illness of any of the parties 
who are bound to send notice, or make a demand, it seems the 
temporary omission will be excused, if they are made and given 
by the party interested, as soon afterwards as could reasonably 
be expected or required. But here it is obvious no certain rule 
can be laid down. See Chitty, 162, 202. 

It will also be a sufficient excuse for not presenting a bill- for 
acceptance, or for not sending notice of non-acceptance,' that the 
drawer, or the indorser, whom it is attempted to charge, express- 
ly, dispensed witli them, either before or after the time when the 
demand ought to have been made, or the notice given. But 
such a waiver or dispensing, should be made deliberately, with a 
full knowledge of all the facts and circumstances of the case, 
and in plain and explicit language. No such waiver can be in- 
ferred from any desultory or ambiguous conversation ; nor can 
any such inference arise from any. acts done by the drawer or in- 
dorser, in order to obtain security or payment, from any preced- 
ing party to the bill or note. See 5 Mass. 453. 9 Mass. 332. 
10 Mass. 84. See also 6 Pick. 80. However, a waiver of no- 
tice is not always a waiver of a demand. 

However, if an indorser or drawer with a full knowledge of 
all facts, makes an express promise to pay a dishonored bill or 
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note, he will be held, though there has been no regular present- 
ment or notice. But, whether he will be held, if knowing aB 
the facts he makes such a promise, under the mistaken appre- 
hension that he is bound in law to pay it, does not seem quite 
settled. But it may be asked, how is his knowledge of the law 
to be tried ? Ignorance of the law may always be set up as a 
pretence, and has therefore seldom, if ever, been admitted as a 
sufficient excuse, in other cases ; why then should it be received 
in this ? (See, however, 7 Mass. R. 449.) However, a condi- 
tional promise to pay such bill or note, will not be binding, un- 
less the condition is performed. 

If an indorser. with a knowledge that a bill has not been season- 
ably presented, or, having notice of any other fault or omission, 
on the part of the holder, by which he, the indorser is discharg- 
ed, pays part of the bill or note, he will not afterwards be able to 
use such omission as a defence against a demand of the balance. 
But, if the partial payment is made, without knowing of the omis- 
sion on the part of the holder of the bill, he will not be held to 
pay the balance. Indeed, there seems to be no reason, why he 
may not recover it back, if paid to the same person who has been 
guilty of the omission ; as in other cases of money paid by mis- 
• take. However, the law on this subject does not seem settled. 
See 6 Munf. 487. See also 7 Mass. 488. 6 Bur. 2760. 

Where two persons are jointly liable on a bill or note, as in- 
dorsers, &c., and they are discharged by want of notice or other 
negligence on the part of the holder, if one of them should pay 
tlT^ bill or note, after such negligence, he will not be entitled to 
claim half of the amount from the other. 

Where a partner draws a bill on the firm, notice of the dishon- 
or of the bill .is unnecessary, though the drawer resides abroad. 

But where a partnership of which A is a partner, makes a note, 
which is indorsed by another partnership, of which A is al«) a 
partner, the indorsee must make a regular demand and' give reg- 
ular notice to the indorsers. 2 Con. R. 664. 

Where the holder of a note assigns it with a guaranty, that it 
shall be paid when due, such guarantor will be held without no- 
tice or presentment. 4 Day, 444. 2 Greenleai, 261. 

Sec. VII. Of the transfer and indorsement of bUlSf fyc. 1. 
Of the negotiability of bills and notes. In order to have the 
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peculiar qualities of a bill of exchange or promissory note, the 
writing or memorandum must be made payable, either to some 
particular person, or, to tl)e bearer ; it must be made for the pay- 
ment of a certain sum of money, at a certain time, or, at a time 
which must certainly arrive sooner or later ; and the money must 
be payable at all events. For, if it is payable wholly or partly in 
any thing else than money ; or, if it is payable on a certain con- 
dition, which may or may not be performed ; or, on a contingen- 
cy, which may or may not happen ; or, if the money is to be 
paid out of a certain fund only, which may fail or* prove insuf- 
ficient ; it will not be good as a bill of exchange or promissory 
note, though it may be binding as a mere contract, according to 
the stipulations contained in it. If, however, it is made payable 
at a time which must certainly arrive, although it cannot now be 
ascertained, as after the death of a certain person, it will be a 
good bill or note. But, if it is made payable on the happening 
of a certain event, which may never happen at all, as the arrival 
of a certain ship, it will not be good as a bill or note, until the 
contingency has happened, after which it will become so. It is not 
necessary to the validity of a bill or note, that it^should contain 
the Words ' for value received,' or any others of a similar import. 
Ld. Raym. 1481. 1 Show. 497. 

But a bill or note, though it may conform in every respect 
to the requirements just enumerated, still will not be negotiable 
unless it is made payable either ' to order' or * to bearer/ Yet 
it may be transferred and the interest in it conveyed, by a mere 
delivery of it to the person purchasing it. But, in this case| the 
purchaser, if he would collect it by suit, must sue in the name of 
the person to whom it was originally payable, and must subtnit to 
a set off of any demand, which the maker of the note, or the 
acceptor of the bill had against the first payee, before such ma- 
ker or acceptor had notice of the transfer. But the holder may 
resist any set off of any demand, which the maker or acceptor 
contracts with the payee, after the payee has received notice of 
the transfer. 

So, generally in other words, the indorsement of paper not ne- 
gotiable, will transfer the interest in it to the indorsee, but the 
indorsee must sue in the name of the indorser, and the maker or 
acceptor may set off any demand which be has against the payee. 



300 BILLS OF EXCHANGE. 

arising before notice of the transfer, but none which arise after 
the maker or acceptor has received such notice. But by the in- 
dorsement, the indorser will become liable to the indorsee, in case 
the money is not paid, and will therefore be entitled to regatar 
notice as in cases of negotiable paper. 

A bill or note payable to A B or bearer^ or, to bearer^ is nego* 
tiable by mere delivery of the original payee or holder, who, by 
the mere act of delivery, may convey all his interest m ti^ if he 
to intends^ and thus cease to have any further concern with it. 

Where a bill of exchange, or a promissory note, is made payable 
to , or order, any holder coming lawfully to the possession of 

it, and entitled to receive the contents to his own use may insert 
bis own name in the blank, and make himself payee. See 6 
Taunt. 629. 

A bill or note payable to A B or order ^ is negotiable by A B^ 
writing his name on the back of it without any other words, 
which is called a blank indorsement. The person receiving such 
a note from the indorser, is called the indorsee, and he may write 
over the name of the indorser, any thing which he pleases, pro- 
vided it only gives a direction as to the payment of the money, 
but in other respects, does not alter the nature of the contract, or 
its extent or terms. If the person to whom it is thus indorsed 
and delivered,, indorses it again with his own name, he then be- 
comes the second indorser^ and the holder is then the second tn- 
dorsee. 

If, however, the payee of the note or bill, when he first nego- 
tiates it, should write on it a direction to pay A B or bearer^ it 
then becomes transferable by mere delivery, as if it had origin- 
ally been drawn or made in this manner. 

If the direction or indorsement is to pay to A J5, or, to A B 
or order, it is negotiable by indorsement. . But if any of the in- 
dorsers indorse it, pay to A B or bearer, it from that time be- 
comes negotiable by delivery only, without any further indorse- 
ment. 

Where any indorser writes an indorsement in full, subscribed 
with his name, no indorsee has a right to strike it out and write a 
different one. To do any such act fraudulently might incur the 
danger of forgery. But, if the indorsement* were originally in 
blank, it seems that, if it is filled up by the indorsee, he may 
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Strike it out again, and substitute anj other direction in the place 
et it, which he had a right to give at first* 

AY) indorsement of a promissory note, or bill of exchange 
made with a black lead pencil, instead of ink, will be a sufficient 
writing-in law, to give the indorsee a right to recover upon the 
Bote in a court of law. Geavy v. Physic^ 7 Dowl. and RyL 
653. But. a deed thus executed would be void. Perhaps a 
memorandum in writing with a lead pencil, might be sufficient to 
satisfy the statute oi Frauds. But, quare whether generally ic 
would not be better to require a species of writing less liable to 
alteration or obliteration. 

If any negotiable paper, whether bill of exchange or promis* 
sory note, payable to A B or order ^ is indorsed with the name 
of the payee alone, it then becomes negotiable by a mere delive-^ 
ry of it. 

Where the payee of a bill or note, payable to A B or order^ 
\s desirous of negotiating it without leaking himself liable as an 
indorser, he may indorse on the back of the bill or note, a direc* 
tion to pay to C D or (to C D or order) or (to C D or bearer) 
^ without recourse,' and subscribe it with his own name. ' So, if 
any indorsee of a bill or note, wishes to transfer it without mak-^ 
ing himself liable, he may make a similar indorsement ; or, if the 
bill or note was indorsed to him in blank, he may write over the 
name of the indorser, a direction to pay the money to the person 
to whom he wishes to negotiate or transfer the bill, without his 
own signature. No holder or indorsee of a note or bill will have 
a right to strike out the words,. 'without recourse,' unless he also 
strikes out the name of the indorser who uses them and who will 
not be liable, if the note or bill is not paid* But all the other 
parties will be liable, in the same manner precisely, as if those 
words had never been used. 

A subsequent indorsement of a bill by a holder does not im- 
ply a warranty by him, that the former indorsement is genuine* 
East India Co. v. Tritton, 5 Dowl. and Ryl. 214. 

If, therefore, A should draw a bill upon B in favor of C, and 
D, supposing himself to have authority from C, but in fact having 
none to indorse the bill, should indorse them to E, and E should 
indorse them to F as his agent, to present the bill and demand 
payment of B, who with a full knowledge of the extent of D's 
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supposed authority pays the bill, it is held, that he (B) cannot 
recover it back, even if he has been compelled to pay the 
amount of the bill a second time to the original payee. See 
ibid. In such case it is held that, the law throws upon the 
drawee the responsibility resulting from an inspection of the au- 
thority of the supposed agent, and if he mistakes the extent of 
the authority, the loss, if any, must rather fall upon him, than 
upon the last indorser, supposing him to act honestly and fairly. 

It seems, where an indorsement is cancelled by mistake, it 
will not necessarily discharge the indorser, but may be recalled, 
if done in season to prevent damage to him and others. See 
Wilkinson v. Johnsok, 5 Dowl. and Ryl. 403. 

If a forged bill of exchange, having a forged indorsement upon 
it of A's name, being dishonored, is taken up by B for A's honor, 
supposing the signature of A's name to be genuine, and be pays 
the bill to the holder, but discovering his mistake on the same 
day, he gives immediate notice and demands the money back, it 
seems he will be entitled to recover back the amount so paid. 
iSee ibid. 

But generally where the name of the drawer of a bill of ex- 
change is forged, and is paid by the acceptor to a holder who 
has no knowledge of the fraud, the acceptor cannot recover it 
back. Indeed, the acceptor, in such case is liable, though he 
should detect the forgery before payment, because he is bound to 
know the handwriting of his drawer. See Smith v. CheUery I 
T. R. 664. 

An indorsee of a bill or note may strike out all the intermedi- 
ate indorsers, between himself and any preceding party on the 
bill or note, whom he wishes to hold accountable ; but it is ap- 
parent, that he can bare no right to strike out any particular in- 
dorsements, anterior to any indorser to whom he looks for pay- 
ment, aslhis would deprive such an indorser of his cl^nce of 
indemnifying himself from any other indorser, whose name should 
be thus struck out. 

Where a bill or note is indorsed in blank, and the indorsee 
fills up the blank with an order to pay the agent, if the agent 
returns the bill or note, without having received the amount, 
the indorsee may cancel the direction to pay to the agent, and 
thus restore the bill or note to its original state. 18 Johns. 330. 
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A restrictive indorsement is one, that restrains the payment of 
the bill or note to the person named in the indorsement. For 
this purpose it will be sufficient to say, * pay to A B only,' or 
* pay to A B for my useJ' If, in any such case, the maker of 
the note, or the acceptor of the bill, should pay any other person, 
than the one so named, he might be compelled to pay it over 
again, unless the person had some other authority, than such as 
may be inferred from a mere possession of the bill or note. Such 
a restrictive indorsement, of course deprives the bill or note of 
its negotiability, and an assignee of the indorsee can only sue in 
the name of the indorsee, i. e. the person to whom the bill or 
note is directed to be paid, in the restrictive Indorsement. 

Where a bill of exchange is drawn payable to A or order, and 
indorsed by A to B, and indorsed by B to C, thus, " pay C or 
bis order for my use," and discounted by D, who receives pay- 
ment of the drawee when it comes to maturity, it is held, the in- 
dorsement by B to C is restrictive ; when D discounts the note 
for C, therefore, he merely takes C's place as trustee for B, and 
when D receives the amount of the bill of the acceptor, he will 
he held to pay it over to B, notwithstanding he has previously 
discounted it for C. See Lloyd v. Sigoumey^ 3 Younge and 
Jervis' R. 220. 

An indorsement should always be made for the whole amount 
of the bill or note, unless part of it has been [paid* In that case 
it may be indorsed for the balance due. 

2. Of the person who has a legal right to indorse. The gen- 
eral tule is, that a valid indorsement can only be made by the 
person having the legal interest in the bill or note at the time ; and 
therefore. 

Where a bill or note is payable to A, B and C, who are not 
partners^ they must all indorse it ; an indorsement by one alone 
will not be sufficient to transfer the interest, in it. Doug. 653, (n.) 

But, if it is made payable to A, B and C, who are partners, 
either of them may indorse it with the partnership name. And 
in such case, either of them by indorsing the partnership name 
may make himself, or either of the others indorsee, so as to sue 
alone, as such, without joining the others, or suing in the name 
of the firm. 

But, after the dissolution of the firm, all who were partners be* 
fore, must join in the indorsement. 
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Where a bill or note is made payable to A, for the use of B^ 
A must indorse it. 

If a bill or note is made payable to a married woman, tbe hus- 
band may indorse it with his own name only, precisely as if made 
payable to himself. 

If a bill or note is drawn payable to a single woman, who after* 
wards marries, an indorsement afterwards made by her will be 

» 

TOtd ; her husband alone has the right of indorsing. It would 
be well in any such case, for the husband to subscribe his name 
with the addition, ' as husband,' so that Jbis right to indorse should 
appear. 

After tbe death of the payee or indorsee of a bill or note, tbe 
right to indorse belongs to his executor or administrator ; but, if 
tbey indorse the bill or note, they will become liable personally^ 
and the words, * as executor,' or, ^ as administrator,* which are 
indispensably necessary to show the connection of the indorsee 
with the bill or note, will not prevent bis liability to pay out of 
liis own property, if be has not sufficient for that purpose belong- 
ing to the estate. 

3. Of the effect of indorsement^ ^c. The effect of an indorse- 
ment in blank, is to make the indorser answerable for tbe amount 
of the bill or note according to its legal construction, if the pre- 
ceding parties do not pay it, when due. But this, as has been 
suggested already, is only in case he receives regular notice of 
non-acceptance or non-payment. The undertaking of an in- 
dorser is not a collateral undertaking, within tbe statute of Frauds. 
1 Hall, 340. 

Though a bill or note should be void as respects all previous 
parties, yet it will always be good between an indorsee, who has 
paid a valuable consideration for it, and his immediate indorser. 
And it seems that, as between any immediate parties of a bill or 
note, tbe want of consideration, &£c., will always be a good de- 
fence. 

So, a bill or note will be good against other parties, if the hold- 
er has paid a valuable consideration for it, and has received no 
notice, express or constructive, to affect the validity of such bill 
or note. This, however, will not extend to a bill or note, given 
originally for a consideration, which is made illegal by statute, 
and which consequently renders the instrument void in the bands 
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<tf the holder, whether he has paid a valuable consideration for it 
or not, and whether he has had notice of the illegal consideration 

or not. 

Where a bill or note is over due when negotiated, the delay of 
payment will be a constructive notice, sufficient to put the in- 
dorsee on hi^ guard in receiving it, and will render proof by the 
person called on for payment, of any legal or equitable defence 
against the payment, admissible. See 6 Pick. 259. 

Where a promissory note is given, payable at a certain time^ 
the maker cannot, even in a suit by the payee, atvail himself of 
^n agreement, that the note should only be payable on thef hap-« 
pening of a certain event. But evidence will be received ta 
show, that no value was in fact given, though this will contradict 
tjae note. See Moseley v. Hanford^ 10 Barn, and Cres. 729. 

The indorsee of an over due bill or note, is liable to sucb 
^uities only as attach on the bill or note itself, and not to claims 
arising out of collateral matters. Barrough v. Moss, 10 Bam* 
and Cres. 558. 

Where a bill is drawn in the name of a fictitious person, anil 
aecepted, the acceptor is^ considered as undertaking to pay to the; 
order of the person who signed as drawer. And therefore, aa 
indorse^ may bring evidence to shew that the signatures of the^ 
supposed drawer, to the bill and to the first indorsement, are ia 
the same handwriting. Cooper v. Meyevy 10 Barn, and Cres, 
468. 

Where a bill of exchange is drawn by A on B, payable at A'a 
own house, to A or his order, and accepted by By an indorsee- 
will not be held to prove notice to A of the non-payment by B.. 
The bill of exchange will be considered as accpmmodation paper^. 
for which the drawer must provide funds when it comes tomatur-*^ 
ity and notice of its dishonor will be unnecessary. See Sharp y^ 
Bailetfj 9 Barn, and Cres. 44. 

A transfer without indorsement, by a mere delivery of a bitt 
or note, &cc., for a valuable consideration, implies a warranty or 
undertaking on the part of the person making the transfer, that 
the bill or note is genuine, but nothing further. 

Though a bill or note has been paid by an indorser, he may 
still negotiate it, provided it will not make any other parties liable 
to it, beside himself and those who stand before him, aad conae* 
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Stance that be gave a valuable consideration for it, will not avail 
him. It was held too, that it was not necessary for the plaintiff to 
give any evidence at what time or in what manner the check got 
out of his possession. Down v. Hailing^ 4^c., 6 Dowl. and Ryl. 
455. 

A banker is bound by law to pay a check drawn by a customer, 
within a reasonable time after receiving sufficient funds of his 
customer for that purpose. If he should refuse payment of a 
check under such circumstances, an action may be maintained by 
his customer, though he has sustained no actual damage, and 
though the check was afteirwards paid before action brought* 
The reasonable time allowed him is in order that he may know 
bow the account stands between him and his customer, and that 
the diiSferent clerks in his establishment may know the fact of the 
receipt of sufficient funds of the customer to meet the check. 
See Marzetti v. Williams^ 1 Barne. and Adol. 415. 

Though' it is a settled rule of law with regard to bills of ex- 
change and promissory notes, that a party taking one that is over 
di$^ ean have no better right to recover on it, than the party 
from whom he receives it \ yet it seems, the same rule is not ex* 
tended to banker's checks. If, therefore, a person should give a 
valuable consideration to the holder of a check over- due, and 
receive it in payment, it must be submitted as a question to the 
jury, whether the circumstances under which he received it, 
would have justified a prudent man in so doing. If the jury 
should be of that opinion, he will be entitled to retain the money 
which he receives from the banker, though the check was ob- 
tained of the drawer by the fraud of a third person, and was re- 
ceived in payment from a bolder, who had obtained it without 
givbg value for it. See Rothschild v. Comey, 9 Barn, and 
Ores. 388. 

Where several persons, not being partners, pay mooey into a 
^ bank jointly, it seems, one of them alone cannot draw checks so 
as to bind the others. In such case, if a banker, being deceived 
])y a check drawn by one of those persons, with the forged sig- 
natures pf the rest, should pay it, he would not be discharged,, 
and in case of the death of the party receiving the money, the 
survivor or survivors might recover the amount of the. banker. 
See hmes v. Stfj^henion (md 4>tberSi i Moody and Mai. 14^* 
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If a bin or note, negotiable by mere delivery, it tosti no ac-« 
tion can be maintained upon it at laWj whether an indemnity i3 
offered or not. But, if it can be made to appear, that the bill or 
note is destroyed^ the contents of it can be recovered by the per- 
son justly entitled to them. The reason of the difference i*| 
that, in |he former case, any holder of the bill or note who haa 
given a valuable consideration for it, without notice of the lossi 
and to whom it may have been transferred by the finder, may 
recover it of the drawer or maker, or party liable* But this can 
' never be the case, if the bill is destroyed. See 2 Gall. 351. 

If a bank note is taken fraudulently or tortlously from A, and 
delivered by the taker to B in payment, without notice of the 
previous transaction, A cannot recover it from B. 13 East, 130« 

The holder ol bank bills cut in two parts for the purpose of 
safe transmission by mail, is entitled to recover of the bank the 
amount of the bills, where it appears that both pai-ts of the bills 
were actually mailed, and that only one set of the halves actually 
came safe to hand. This recovery may be had under the com- 
mon money counts. See Hinsdale v. the Sank of Or^ngCf 6 
Wendell, 378^ In the case cited, the court recognize as law^ 
that, where a bill is lost, the legal owner cannot recover unless 
he can show that it is destroyed. If he can give proof that it ia 
destroyed, he will be entitled to recover. In order to recover, 
the owner of lost half bills, must show, that he was the legal 
owner at the time when they were divided, which the court in 
that case consider as a destruction of them, as negotiable instru- 
ments. 

Sec. Vllf 4 Of the time when a bill or note becomes due^ and 
days of grace / and of demand of payment^ and notice of non^ 
payment, A bill or note, drawn payable on demand, is not en- 
titled to grace. But the former is due as soon as accepted ; and 
payment of the latter may be demanded as soon as the note ia 
signed. 

A bill or note, payable at 5ight ; or, in a certain time after 
sight J or, after a certain event, is entitled to grace. An exam- 
ple will best serve to illustrate the doctrine in relation to days of 
grace. If a bill is drawn payable at sight, and is presented and 
accepted on the first of May, it beccHnes due on the fourth of 
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May, unless that day is Sunday, or some custotnary holiday; in 
which case the bill becomes due on the third of May. If the 
bill is payable thirty days from date, and the thirty days expire 
on the first of May, the rul6 is precisely the same, and the bill 
becomes due accordingly, either on the third or on the fourth of 
May, as before. ; In either of these cases the bill raust« be pre- 
sented for payment on the last day of grace, whatever it happens 
to be, wuhin business hours. A demand before the bill becomes 
due, is wholly useless, as respects any other parties to it than the 
acceptor and payee. For, if the acceptor should say, that he 
would not pay the bill when it should become due, and notice 
sliould be sent to any of the indorsers, to that effect, still it would 
not at all obviate the necessity of a demand of payment when 
the bill became due, and of regular notice of non-payment. 

Where a bill is made payable a certain number of days after 
sight, the time of payment is reckoned from the time of present- 
ment for acceptance. If payable a certain time after date, but 
in fact no date is mentioned, the day of the delivery or issue of 
the bill is the date. Ld. Raym. 1076. It. would be best, in 
any such case, to fix the time of payment, by a speciat accept* 
ance, stating tiie time of payment, in order to prevent dispute af- 
terwards. 

Where a bill or note is made payable a certain number of months 
after date, the months are calendar months and not lunar ones* 
Thus, a bill drawn payable one month after date, and dated Jan- 
uary first, becomes due and should be presented for payment, on 
the fourth of February, unless that day is Sunday or some cus- 
tomary holiday, in which case it becomes due and should be pre- 
sented, on the third. And, in the same manner, if the hilt is 
dated February first, and is payable one month after date, it be- 
comes due and should be demanded, on the fourth of March, 
Jic. For, the months being calendar months, in the first case 
the month expires on the first of February ; in the second, on 
the first of March, and then the days of grace are computed 
from that time, according to the common rule before given. 

A bill or note, payable in ten days from date, and dated March 
first, becomes due on the fourteenth, including the days of grace. 
The day of the date, March first, is excluded, and the eleventh 
day of March is the last of the ten days mentioned in the note, 
and the days of grace are to be computed as before. 
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A bill of exchange, payable ten days after sight and accepted 
on the first of March, in like manner becomes due on the fourr 
teenth* 

Sec. IX. Of presentment for payment ; refusal to jpcry, and 
notice^ fyc* Where a bill of exchange has been accepted, it is 
necessary, in order to make tlie drawer of the bill and the indors- 
ers, liable for the amount of it, that it should be punctually pre- 
sented, and that payment should be demanded of the acceptor as 
soon as it becomes due ; and if not paid, that seasonable notice 
should be sent to those parties, or such of them, as it is expected 
to hold accountable. The same rule applies to the 'holder of an 
indorsed note. And giving delay to any person liable on a bilh^ 
discharges all persons on the bill who suffer by it. But, if the 
drawer of a bill which has been accepted, has been duly notified 
of non-payment, an agreement not to press the acceptor for pay- 
ment, will not discharge the drawer. A discharge given to an 
indorser, will discharge also all subsequent indorsers, but not any 
of the preceding parties. Where A for B's accommodation, 
makes a note payable to B, and B indorses it to C, if C knows 
that it is an accommodation note, and discharges B, A will also 
be discharged. But not if C did not know that it was so. The 
general rules for the presentment of a bill of exchange for pay- 
ment, and for the notice of non-payment, are similar to those for 
its presentment for acceptance, and notice of non-acceptance j 
and the general rules, respecting the demand of payment of prom- 
issory notes and the notice of non-payment are also similar. A 
check payable on demand, should be presented for payment, the 
day after it is received at farthest, if the parties live in the same 
town ; but, if the holder or payee lives in a different town from 
the drawee, it should be sent by the next day's post, 7 Taunt. 
397. 

Butf under certain circumstances, the holder of a check will be 
entitled to recover on the original consideration, though he has 
never presented the check for payment ; as, where the drawer 
had no funds in the bank at the time of making the draft. 1 
Hall, 78. So, if the doors of the bank have been closed hy an 
injunction from the Court of Chancery, the holder of the check 
will not be compelled to adopt the superfluous act of presenting 
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the check, though the drawer had previously deposited b the 
bank, ample funds to meet it. See 1 Hall, 56* 

Receiving a check is not considered as a payment of the orig- 
ioal consideration, unless it can be shewn, that it was so expressly 
agreed between the parlies. 1 Cowen, 376. The payee of the 
check where there is no such agreement, is considered as the 
agent of the drawer, to receive the money at the bank, and ap- 
propriate it to the payment of his demand. 

It may be further observed, however, that where a bill is ac- 
cepted, payable at a particular place and not elsewhere, it must 
be presented there ; otherwise, neither the acceptor, the drawer, 
nor the indorser will be held. 

But, if the place is merely noted in the margin, and makes no 
part of the acceptance itself, it has no binding effect whatever. — 
A bill payable at either of two places, may be presented at either 
of them, and it is not necessary to present it at both. Holt, 
313. 

It seems also that, if a bill is accepted, payable at a particular 
place, the holder must take care to present it at that place, on 
the very day it becomes due ; for, if the acceptor should lose the 
amount of the bill, in consequence of the neglect to present the 
bill for payment punctually, as may easily happen a nuniber of 
ways, he will be discharged from his obligation to the payee or 
holder. But it seems he will not be discharged, unless he re- 
ceives some detriment from this want of punctuality. The pre- 
sentment must be made within seasonable hours, according to the 
general custom of the place. But, if there are no particular 
hours, within which the acceptor does business, seven or eight 
o'clock would not be considered as an unseasonable hour, to pre- 
sent a bill for payment at the house of a merchant. And if a 
bill is presented at a banker's place of business at an unseasona- 
ble hour, yet if he is there at the time, there can be no ejection 
on that account. If a bill is accepted, or a note made, payable 
at a banker's, and when presented, payment is refused, it is not 
necefsary to make a personal demand on the acceptor, nor to 
give him notice. 1 Esp. 4. 4 Barn. 413. 

la the case of Rowe and Young, h was settled in the House of 
Lords, that if a bill of exchange is accepted payable at a partic- 
ular place, it is a qualified acceptance, restiicting the place of 
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payment, and the holder is bound to present the bill at that house 
fpr payment in order to charge ^the acceptor. If he brings an 
action upon the bill against the acceptor, he must in his declara- 
tion aver, and, on the trial prove, that he made such presentment. 
2 Bligh. 391. Where a bill of exchange is accepted, payable at 
a particular place, and the acceptor aies before it becomes due, 
in an action against the drawer, it is sufficient to prove present- 
ment for payment at the specified place, and it is not necessary to 
shew presentment at the house of the representative of the 
deceased. Phifpott v. Bryant, 3 Car. and P. 244. 

The person making the demand, should have the bill or note 
with him; otherwise, the demand will not be sufficient. The 
possession of the bill or note, will be sufficient authority to de- 
mand payment, where there is no express notice to the contrary. / ' 
The money should be demanded, otherwise the presentment will / 
not be sufficient. See Str. 550. But this of course does not\ 
hold good, where tlie holder of the bill is at the proper place 
within seasonable hours in order to make a demand, and there is 
no one there. In this case, the bill or note is dishonored. 

Where a bill or note is presented, for payment, it should not 
be left, unless paid. 

The demand should be made by the holder of the bill himself^ 
or by some person authorized to give a- receipt for the payment, y. 

It is laid down, that, if a person is a holder, without' indorse- 
ment to him, of a bill or note, that is negotiable by indorsement 
only, he ought to tender an indemnity when he demands pay- 
ment, and if payment is refused, he may then protest the bill for 
non-payment. But it seems in all such cases, the person of 
whom payment is demanded, acts at his peril. A person intrust'- 
ed by the holder, with the possession of a bill or note, negotiable 
by indorsement only, has a sufficient authority to demand pay- 
ment of it, and a payment to him will be good, unless notice is 
given to the contrary. But, if a person comes wrongfully to the 
possession of such bill or note, without any negligence on the 
part of the owner, a payment to such person would not discharge 
the party paying, from his liability on the bill or note, to the true 
owner. 

As a general rule of prudence, the holder of a bill or an in- 
dorsed note, should either present it the day it becomes due,^or 
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should negotiate it previously to that time ; and if the bill is 
taken by him, so short a time before it is payable, that he canno( 
forward it, in season to make a demand as soon as it becomes 
due, he should forward it, for that purpose, by the first opportun- 
ity after it is transferred to him. 

Where a note is made, without naming any particular place 
where it is to be paid, and before it becomes due, the maker re- 
moves to another place within the same State, it is still necessary 
to make a demand on him, in order to make the indorser liable ; 
but, if the maker removes out of the State, such deniand seems 
unnecessary, but notice of non-payment should be given. ' How- 
ever, if his place of residence is known, it would be best to make 
a demand by mail, and if payment was not made when the note 
became due, to send due notice to the indorsei*. 

If the acceptor of a* bill, or the maker of a note, dies before it 
becomes due, it should be presented for payment to his executor 
or administrator. 

Where a bill has been accepted by an agent, and the principal 
on whose behalf it is accepted, is absent when it becomes due, it 
should be presented to the agent. 

In order to charge an indorser, the bill or note should be' at the 
place, where it is payable, if any is speci6ed, on the day it be- 
comes due, and Iq the hands of some person authorized to re- 
ceive payment and deliver it up, A personal demand at any 
other place is insufficient. But if no place of payment is men- 
tioned in the bill or opte, ^personal demand at any place^ is suf- 
ficient, . 

A bank check, in order to charge an indorser, must be regular-* 
ly presented for payment, and notice of non-payment given to 
him. But, it is not necessary, that the check should be presented 
on the same day on which it was drawn. See MerchamH Bank v. 
Spkevy 6 Wendell, 443. In the case cited, it' was held that writing 
the initials of the indorser's name, is a sufficient indorsement. 
See ibid. An indorser of a promissory note has no right to re- 
quire the holder to proceed to enforce payment against the maker; 
and, though at the lime of such requirement, the maker should be 
solvent and should afterwards become insolvent, the indorser 
would not be discharged. The rule with regard to principal and 
surety does not extend to such a ca§e. See Beardgley v. War^ 
ner^ 6 Wendiell, 616, 
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Although a bill or note may be paid at any time during the 
day on which it becomes due, yet it is dishonored, if it is not 
paid whenever it is presented on that day ; and therefore notice 
of non-payment may immediately be sent, if not paid as sofm as 
demanded, within business hours, on that day. 

Though the non-payment of a foreign bill must be noted on the 
day it happens, and the protest may be drawn up at any time ; 
the protest for non-payment of an inland bill can only be drawn 
up the day after. 

In case of inland bills and promissory notes, the notice may be 
given by the party himself, or by a notary, or by ''any other per- 
son in possession of the bill. 

A bill, drawn in one State and made payable in another, as a 
mattcD of prudence, should be treated as a foreign bill, until the 
question whether .it is^a foreign or an inland bill, shall be settled 
uniformly and Gnally. 

Where a note is payable on demand, it is not sujfficient notice 
of non-payment to an indorser, to give it to him to collect. 

Notwithstanding some decisions tQ the contrary, it seems to be 
the better opinion, that a person who merely indorses paper in 
order to give it c^fdit, whether he knows that the maker of the 
note is ins#lvent, at the time or not, is in every event entided to 
notice ; and even where the maker has left the country. But if, 
when he indorses for the accommodation of the maker he takes 
security, he will not be entitled to notice. 

So, an indorser of a promissory note, who has taken an as- 
signment of all the estate of the maker before (he note becomes 
due, to meet his responsibility, is liable on the note, although no 
demand of payment is made by the holder, and no notice of 
non-payment is given. See Mechanics^ Bank v, Griswold^ 1 
Wendell, 165. In the case cited, the law with regard to notify- 
ing indorsers is recognized, that, where the note is an accommo- 
dation note for the accommodation of the indorser, no notice is 
necessary. So, if the maker absconds before the note becomes 
due, and the indorser informs the bolder of it, and that being se- 
cured he would give a new note and requests time to pay, and 
in the mean time the original note becomes due, no notice of 
non-payment will be necessary^ But the mere insolvency of the 
maker, though known to the indorser, is no excuse for want of 
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deiDand and notice on the maker. See obo, 1 Serg. tod R. 
334, Barton v. Baker. , 

If A gives B a note for an unlawful eonsideratioa^ and B in* 
dofses it to C, who knows nothing of the consideration, C maj 
recover against B without giving him notice of the non^ajnneiit 
hj A. 9 Mass. R. 1. 

Sec. X. Of Payment. Payment should always be naade 
to the legal proprietor of the note, or bill of exchange ; for, if 
there has been no negligence on his part, and the bill or note has 
been paid to any other person, the legal proprietor may generally 
compel payment a second time. In aU cases payment to a legal 
agent is sufficient. 

A promissory note or bill of exchange payable to a married 
woman, should be paid to the husband. 

Where a note is given for the payment of a certain sum of 
money, to be paid in money, or certain specified articles, at a 
certain timCf until the expiration of that time, the promisor has a 
right to choose whether he will pay in those articles or in money ; 
but as soon as the time has expired, his right of election is gone, 
and he will be held to pay the money. See Church v. Teterow^ 
2 Penns. R. 301, '' ' 

If the payee dies, payment should be made to the executor or 
administrator; if there is none, the person liable may retain th^ 
money until an administrator is appointed. 

If the money is payable to an infant or other person under 
guardianship, the payment should be made to the guardian, ]f 
the infant has no guardian, and the amount is considerable, it 
would be most safe to give notice to the infant, or his friends, 
to have a guardian appointed before the money becomes due, 

Because otherwise, if the infant is very young and' should 
waste the money, there may be a question about it, as tha law 
does not seem diistinctly settled in this case, 

If a bill or note is assigned, but the payee is in possession of 
it, payment made to him without notice of the assignmenti will 
be good ; otherwise not. 

Payment made to one not legally entitled to receive it, though 
be may have the bill in his possession, if the payer ha$ notice 
of it| will not discharge bin) from Itability to the person entitled 
to It. 
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Payme&t generalty cannot be made wttb safety, .unless the bill ' 
or note has become due, and is in the possession of the person 
demanding payment. And though, where a' person is intrusted 
with the possession of a bill or note that has become due, it will 
generally be sufficient evidence of an ^authority to receive the 
money, unless notice is given to the contrary ; yet, if the maker 
or acceptor pays the bill or note before it is due^ though to an 
ftgent rightfully in possession of it, and the owner, after the pay- 
ment, but before the time limited for it, gives notice to such 
maker or acceptor, not to pay the agent, the maker or acceptor 
may be compelled to pay it over, again to the owner. The same 
rule, of course, applies in case of such anticipated payment, 
flAade by any other parties to a bill. 

So, if a check upon a banker is lost, and a stranger finds it 
And obtains payment, before it bears date^ the banker may be 
compelled to pay it over again to the owner. 

If a bill of exchange or promissory note, is lost, and payment 
is tendered upon condition that the bill or note is delivered up, 
though this is no answer to an action on the lost bill or note, jet 
interest ceases from tbe time of the tender. 3 Camp. 296. See 
atnte. Sec. vii. 2. 

In Hansard v. Robinson, it was held, that by the custom of mer<« 
chants, the indorsee of a lost bill of exchange cannot recover at 
law, the amount against the acceptor, although the bill was lost 
after it became due, and although an indemnity has been offered 
to the acceptor. The course which the holder should adopt, is 
to tender a sufficient indemnity to the acceptor, and if payment 
should then be refused, it may be enforced in a Court of £quity« 
9 Dowl. and Ry. 860. 

. Payment made to a bankrupt without notice of his bankruptcy,, 
will be good. But not, if made with notice of the bankruptcy. 

jIs respects payment upon protest, any person for the honor of 
the drawer or any of the indorsers, may pay a foreign b'dl*, which 
has been protested for non-payment. Such a payment entitles 
the person making it, to demand repayment of the person for 
whose honor the payment was made, or of any preceding party 
oa the bill, liable to that person. 

Sec. XI, Of the Computation of Interest on Bills and 
N'otes, fyc. Interest on bills of exchange and promissory notes, 
is to be allowed according to the rate stipulated in them, provided 
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it does not exceed the rate permitted by law. Where do partic^ 
ular rate of Interest is nsentioned, it should be paid according to 
the legal rate in the'ptace where the bill or note is to be paid. 
See do Johns. R. 102. 

If a note or bill of exchange is made abroad for the payment 
^of money there, and is sued in this country, the holder will be 
entitled to recover in our courts the same rate of interest, which 
the laws of the place where the contract was made, allows ; al- 
though such interest may be higher than is permitted by our 
laws. Bot, when the plaintiff has recovered judgment, the in- 
terest on the judgment, will afterwards be computed according 
to the rate permitted by our law. See 2 Bur. 2074. 

To constitute usury, there must be an intention to take un- 
lawful interest. If, therefore, unlawful interest should be taken, 
and it can be shewn, that it was done through mistake in the 
contract, or from an erroneous computation, it will not subject 
the party to the penalties of usury, though without doubt the 
excess may be recovered back, as money paid by mistake. 

In New-York, it is settled, that discounting a business note at 
more than the statute rate of interest is not usury. A note, 
valid in its inception^ may be bought and sold as a chattel, at its 
▼alue, real or supposed. But, as an accommodation note de- 
rives its first legal existence from its Jirst negotiationj if a greater 
rate of interest should then be taken or reserved, it would be 
usurious. See Kent v. Walton. 7 Wendell, 256. In Cram v. 
Hendricks f it was held, that, if the payee of a valid note, at the 
time of discounting it at a higher rate of interest than that estab- 
lished by law, indorses the note^ it will not necessarily render the 
transaction usurious, if it be not a mere device to evade the 
statute against usury. 7 Wendell, 569. It was also held in the 
same case, that, on non-payment by the maker, the indorsee may 
maintain an action against the indorser, and may recover of Atm, 
the amount paid on the discounted note, with legal interest. In 
an action against the maker of the discounted note, he will be 
entitled to recover the whole amount of tlie note. ' This very 
interesting and learned case was carried up by a writ of Error 
. from the Supreme Court of New- York, and after several -argu- 
ments, was finally determined, against the opinion of the Chan- 
cellor and seven of the Senators, in affirmance of the decision of 
the Supreme Court. 
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* In general, interest is to be computed from the time when the 
bill or note becomes due, whether interest is mentioned in it or 
not. Where a bill or note is payable on demand, or, on pre- 
sentment, interest runs from the time when the bill or note is de- 
manded or presented. 

But it is discretionary with a jury to allow interest under all 
the circumstances of the case, notwithstanding a bill or note is 
payable at a certain time. 

With regard to damages on foreign bills, the acceptor is an- 
'Swerable for the sum due on the bill, with interest ; but not for 
re-exchange. But the drawer is liable for re-exchange on ev- 
ery return, however many hands the bill may pass through, in re- 
turning the same route that it c^ime. See Bayley, 239, 

fVith regard to the payment of interest in some other cases ; 
see Agents and Factors^ Section IX. 

Sec XII. Of Promissory JSTotes, A promissory note is an 
express promise reduced to writing, to pay to* a person named in 
it or to his order, or, to the bearer, a certain sum of money, at a 
certain time, or, on demand. It is commonly expressed to be 
made ' for value received,' but these words, though proper, are not 
necessary. Before it is negotiated it is subject to most, if not all 
of the rules relating to contracts in writing, not under seal. Thus 
between the maker and the payee the consideration may be in- 
quired into, and if it is illegal, the note will be void, either as for- 
bidden by statute, or, as contrary to the policy of tlie law^i If 
it is made'to appear that there is no sufficient consideration for it 
in the contemplation of the law, it will be void, as a gratuitous 
promise, or, nudum pactum. 5 Pick. ^1. 17 Johns. 301. 
^ Illegality of consideration does not avoid a note in the hands 
of a fair holder, who has paid value for it without notice of the 
illegality, except where notes given for such considerations are 
expressly made void ' by statute. See Chitty on Bills, 89. 
And therefore the indorser of an accommodation note, can never 
inquire into the consideration passing between the maker aa^ 
holder, except where the circumstances are such as to make the 
note void against the maker. See 1 Hall, 70. 

A promissory note, payable on demand with interest untU paid^ 
is not to be considered as payable instantly. Gascoigne v. Smithy 
IVlcLellan and Younge, 338. An innocent indorsee, who should 
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take such a note/ giving a valuable consideration for it, would 
not necessarily be affected with the want of consideration be-* 
tween the maker and payee, unless he took it, under such cir- 
cumstances as would natu ally lead to mistrust and inquiry. See 
ibid. 

As soon as it is indorsed, it resembles a bill of exchange. 
The indorser, by. writing his name on the back of it and deKver- 
ing it over to a third person, authorizes that person to write over 
the indorser's name, an order to pay the sum of money contained 
in it, to the holder. This order then becomes in effect a bill of 
exchange accepted ; the first indorser is the drawer ; the maker 
is the acceptor ; and the holder of the note under the first in- 
dorsement, is the payee of the bill of exchange. The general 
rules respecting the demand of payment of the maker, and send- 
ing notice of non-payment to the indorsers, are similar to those, 
which ought to be observed in the case of bills of exchange af- 
ter acceptance, which therefore it would be unnecessary to re- 
peat here. But a protest is not necessary in the case of the dis- 
honor of a promissory note. 3 Pick. 415. And in the case of 
an accommodation note, where the maker lends his name to the 
indorser, who alone is the real debtor, if the maker refuses pay- 
ment when the note becomes due, the indorser is not entitled to 
notice. 

A person who obtains possession of a note by fraud, can main- 
tain no action upon it, though negotiable by bare delivery. But, 
in such cases, as possession furnishes a ground to infi^r a lawful 
title till the contrary is shewn, the defendant must show the fact. 
If he does so, the holder will not be able to recover, though the 
defendant may be liabl^to the true owner. 1 Hall, 70. On a 
similar ground, where it is made to appear, that a negotiable 
promissory note indorsed in blank has been stolen, the holder will 
not be able to recover the amount, unless he can show that he 
gave value for it. 1 Hall, 640. 

Sec. XIII. Cautions to be attended to in drawings indors'^ 
ingj and negotiating Bills of Exchange. In drawing a bill of 
exchange, take care to date it with the place, day, month and 
year, as if it were a common letter. Put the sum for which it 
IS drawn in the margin, in figures, and in the body of the bill, in 
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words, to guard against mistakes and to make alterations more 
difBcult. Where bills are drawn in sets of three or more, take 
care to express In each of them the number which it has in the 
set, whether 1, 2, or S, and to insert the condition, to be paid in 
case the others are not paid, in each of them ; otherwise the 
drawer might be liable on each, as on a separate bill of exchange. 
Each of the pans of the set should be delivered to the payee, 
unless one has been forwarded to the drawee for acceptance* If 
it is intended that the bill should be negotiable without indorsement, 
make it payable to bearer only. If it is intended to make it negotia" 
ble by indorsement, make it payable to the payee by name, or his or- 
der. Never make it payable to a fictitious person, because.it cannot 
be indorsed with the name of such fictitious person without great risk 
of committing forgery. And if the drawee accepts such a bill, 
without knowing that the payee is a fictitious person, it will be 
void. Let the drawer subscribe his name at the bottom of the 
instrument, and it would often be convenient also to put the No.^ 
of his house, or some other sufficient direction by which he 
might be found. If it is drawn by a firm, either of the partners 
has sufficient authority to subscribe the partnership name. If 
drawn by an agent, clerk, or other servant usually employed for 
that purpose, let him subscribe his name thus, A B for C Dj 
if drawn by a person particularly authorized to draw, say A B, 
by procuration, for C D, Sic. 

If a bill of exchange is payable at a certain time after date^ the 
payee or other holder, is under no obligation to present it for ao- 
ceptance, until it becomes .payable. But, if payable a certain 
time after sight, it should be presented within a reasonable lime. 
In either case, as soon as presented and acceptance is refused, 
notice of non-acceptance should be immediately given. Where 
a bill is payable on demand, or, certain time after sight, therefore, 
present it for acceptance, and if it is dishonored, send notice to 
the drawer and all the other preceding parties to whom you in- 
tend to resort for satisfaction, by the first mail. 

A promise to accept a bill to be drawn afterwards, is an ac- 
ceptance of such ,bill, as respects all parties who take it relying 
upon such engagement. 4 Camp. 393. 2 Wheat. 66. 3 Bur. 
1 663, While an acceptor retains the bill, he may erase his sig- 
nature and revoke the acceptance, but not after be has once 
parted with it. But, if the drawee, when a bill is offered to him 
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for acceptance} keeps it in his possession an unreasonable time 
without giving notice of non-acceptance to the holder, it will be 
considered as an implied acceptance, although he never writes 
his name upon the bill at all. 

The holder of the bill is under no obligation to receive an ac- 
ceptance with any addition, condition or qualification whatever, 
but may immediately have the bill protested for non-acceptance* 
But, if he is satisfied with such qualified acceptance, the acceptor 
will be bound to pay according to the terms of his acceptance* 
Thus, if the bill is for $1000, he may accept it for $500 only, 
or he may accept it when in funds, or may agree to pay it at a 
particular place, be. In any such case the holder may, if he 
pleases, consider the bill as dishonored, and have it protested ac- 
cordingly. 

Never make an alteration of a bill or note in your hands if 
any thing more than filling a blank, left for that purpose ; for, if 
the alteration expresses nothing more than the law implies, it is 
unnecessary and useless ; and, if it gives a difiTerent operation to 
the instrument, it will make it void as a material alteration, un- 
less all parties interested consent to it* See 1 N. H. R. 95, 97* 
6 Mass. R. 519. 11 Mass. R. 309. Any such alteration made 
with a fraudulent intent will incur the risk of forgery, &c. &c. 

Where the holder of a promissory note which is over due, for 
a sufficient consideration, agrees to postpone the time of pay-- 
ment, he cannot recover .on the note until the expiration of such 
extended period. If, in violation of such agreement, he should 
commence a suit upon the note, before the expiration of such 
time, the maker may set up the agreement as a defence to the 
action. But, if he omits to avail himself of this defeul^e, it 
seems doubtful whether he yfiW be able to recover damages for 
the breach of contract. That he will not, see Pearl v* Wells, 
6 WendeU, 291. 12 Johnson, 374. 
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CHAPTJER IV. 

Of Insurance. 

Division I. Marine Insurance. — Div. II. Insurance against Fire. — Div. III. 

Life Insurance. v 

General Observations. Insurance is a contract, by which the 
insurer in consideration of a certain -stipulated premium, agrees to 
indemnif}^ the insured against certain risks. It is invariably made 
by means of a written instrument, sealed or unsealed at discretion, 
called a policy of insurance. In case of a loss, arising to the 
insured from any of the risks enumerated in the policy, the in- 
surer is bound to put him, as nearly as possible, in the situation 
he was in before it happened. It is an established principle of 
this species of contract, therefore, that it should be considered as 
a, contract of indemnity, and should not be used as a cover' for 
any kind of gambling transactions whatever. 

The policy may be made upon property, with a valuation set 
upon it, which, in case of a total loss, is to be considered as the 
true value, without the necessity of any proof in relation to it. 
It is then called a valued policy : or, it may be made whhout any 
valuation set upon the pi'operty ; it is then called an open policy, 
and in case of a loss, it will be necessary to show by witnesses 
or other evidence, the value of the property for which an indem- 
nity is expected. 

InsQrance may be effected upon any species of property, sub- 
ject to the risk of loss by casualty ; as, ships, freight, merchan- 
dize, houses : So, lives may be insured, &:c. ; this subject, how- 
ever, will be considered, under one of the divisions of the general 
head of Marine Insurance. 

The policy usually contains ; the names of the insurer and 
insured, together with a specification of the property intended 
to be insured ; the name of all the risks which the insurer takes 
upon himself; the time when the risks begin and end; the pre- 
mium or rate of insurance, and the date of the policy. It is ab- 
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solutely indispensable that the property, intended to be mmired^ 
should be described with sufficient certainty, to make it appear, in 
case of a loss, that it is the property intended to be cohered by 
the policy. 

It is usual with policies of insurance, as with many other legal 
instruments, to have all the usual clauses and agreements printed 
with blanks, left for the introduction of such particular stipula-* 
tions as the parties principally insist on. In all such cases, the 
written clauses contain what the parties have principally in their 
minds, and consequently are entitled to more consideration thao 
the printed ones. And therefore, if there, should be a disagree- 
ment between tliem, the printed clauses must yield to those which 
are written. 

A policy cannot be altered after signing, unless all the parties 
who are to be affected by the alteration, agree that it shall be 
made. I Ves. 317. But, if the policy has been filled contrary 
to the understanding of the parties, through a mere mistake of 
the clerk, a Court of Equity, on application for that purpose, will 
cause it to be rectified. 1 Atk. 545. If it has been made out 
contrary to the understanding of either of the parties with a fr^}i- 
dulent intent, it will be void at law, at the option of the person, 
whom it is attempted to defraud ; but the party attempting the 
fraud may be held to the contract ; since, otherwise, it would be 
in his power to take advantage of hix own wrongs which is coa* 
trary to a fundamental maxim of the law. 

As soon as the policy is signed, it belongs to the insured, who 
may maintain an action for it, and recover it by law, if it is wrong- 
fully withheld. Park on Insurance, 4. 

Division I. Marine Insurance, 

Sec. 1 • What mr/y, and what may not^ be insured. The 
property commonly insured against marine risks, may be either 
ships, or goods. So money, lent on Bottomry or Respondentia, 
if particularly specified as such, may be insured, but otherwise 
not. 3 Bur. 1394. 1 Bl. R. 396. The owner of the ship, 
however, may insure generally, without mentioning the Bottomry 
bond. 1 Johns. R. 389. So, freight may be insured, and even 
a reasonable expectation of profits on a particular voyage, may 
beinsared. 6 T. R. 483. - 
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So, where a person has any species of lien or interest in goods, 
he may cause them to be insured to any amount not exceeding the 
value of his interest, or lien upon them. 2 East, 549. 1 Boi^. 
and Pul. 315, 316. 5 T. R. 709. But otherwise not. ibid. 

In a late case, however, an opinion is expressed by the court, 
that the insurable interest of a consignee or factor is not restricted 
to the extent of his lien. And the doctrine is recognized in gen- 
era! terms that either a trustee, a factor, or a consignee for sale 
in possession, has an insurable interest, which he may insure oh 
his own account to the full value. 1 Hall, 84. This was a case 
of insurance against fire. See also II East, 619. 3 Bos. and 
Pul. 75. But a consignee without a power of sale, or any 
beneficial interest in himself, has no right to insure in his own 
name, though he may insure for his principal, stating the interest 
to be in him. 1 Hall, 84. Agreeably to the same case, a car- 
rier may insure the goods to be carried ; and a creditor may in- 
sure the goods of his debtor, destined for the payment of his 
debt, though consigned to another. .But, in any such case, it 
seems the factor, consignee, or trustee, is not to be a gainer ; but 
deducting the amount of his lien or interest, as also the amount 
of all the premium which he has paid, he will be held to account 
to all whom it may concern, for the rest of the amount which he 
recovers from the insurers. It is doubtful, however, whether thi$ 
doctrine will be found so convenient^ as the opinion which seems 
to have been previously entertained ; viz. that any person having * 
a beneficial interest of any nature in property, might insure the 
property to the amount of that interest, and, in case of a loss, 
might recover from the insurers the real amount of it, and bav^ 
a return of premium for over insurance of so much as bad 
never been at risk. 

A part owner may insure his individual interest without speci- 
fying it. It is sufficient if he has an insurable interest to the 
amount in question. If the language of the policy is /or account 
of whom it may concern^ or, of the owners^ every person interest- 
ed may have the benefit of the policy to the full extent of his in- 
terest* See Turner v. Burrows^ 6 Wendell, 541. 

But unless there be such words or. expressions in the policy, 
importing an interest in other persons, none but the person ef*^ 

fecting the policy can derive any benefit froa it. ibid^ 

16 
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Different persons, having interests of a different nature in the 
same property, may cause it to be insured to its full value : thus, 
the owner may insure the freight ; the master his wages ; one 
may insure for bottomry ; another for goods, kc. The wages of 
seamen before uhey are earned, cannot be insured, it being 
against the policy of the law. The reason is that, if their wages 
were insured, they would be more apt to slacken their exertions 
in cases of difficulty and danger, if they knew that at all events, 
they would be entitled to claim their wages, either of the owners, 
or of the insurers. But when the wages are paid, they consti- 
tute a species of property, which may be insured. So, goods 
purchased with a mariner's Wages, may be insured. 

A master's commissions may be insured. 2 Mass. R. 280. 

Where the insurance is on profits on goods, the insured may 
recover either a total or partial loss, according to the extent of 
ibe loss on the goods. 3 Johns. Cas. 39. If niore than half the 
value of the goods is lost, the loss will be considered as total ; 
but not otherwise. Ibid, 

Sec. II. With regard to the persons who may insure^ it may 
be laid down as a general rule, that any person whatever, who 
hai^ a legal capacity to contract, may be an insurer of properly. 

The rule may be laid down in equally broad terms-, with regard 
to the right of persons to have their own property insured. But 
where they act on behalf of others, they of course must have 
^ some authority, express or implied, from them, to procure insur- 
ance. The cases, where it is the duly of agents and factors to 
procure insurance on the goods of their principals, have been 
stated at some length, ante, p. 156. 

But, though such an authority, it appears, may sometimes be 
implied from the relation of the parties to each other, and their 
previous dealings, yet it is held, that a ship's husband has no right, 
as such, to insure the ship for any or all of the owners, without 
express authority. 6 Bur. 2727. 

Sec. III. The Policy. In cases of Marine Insurance, the 
policy usually contains the name of the ship, and of the master ; 
and, whether the insurance is on the ship or on the cargo, &c. 
be. ; it also contains the time when the risk begins ; an enumera- 
tion of the various perils, from losses by which, insurance is 
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ma4e ; tbe rate of premium ; the time when the policy is exe- 
cuted ; it also commonly contains, the place of destination of the 
ship, and the place where tbe goods are laden on board. 

Bqt, where the insurance is made on goods alone, the policy 
may state that the iusurance is made upon goods, belonging to the 
insured, on board any ship or ships, lying in a particular port, 
without specifying any of the ships, or naming tbe master. How- 
ever, where goods are sent abroad, it has been recommended to 
specify the. property particularly, in order to save trouble ir^ the 
proof of it, in casie.a loss should happen. But where a cargo is 
expected from abroad, this cannot always be done ; and where 
there is any uncertainty about the nature or qtiality of the goods 
or merichandize expected, it is best to have the property describ- 
ed, and the insurance effected, in the most comprehensive terms 
possible. Yet, as it does not seem settled, how far bullion, spe* 
cie, coins, jewels, &x^,, will be protected under the general wordff 
* goods and merchandize,' it will be most safe, in all cases, where* 
insurance is wished on any such' article, to have it specified by 
name, ot included in the general enumeration of the articles, of 
which the expected cargo may consist, and on which insurance is^ 
desired. The questbn,' however, whether jewels, coins and bul-^ 
lion, &|c., are covered by the words ' goods and merchandize' 
alone, depends, as it w6uld seem, upon another question, i. e. if 
tbese articles,' in the particular case, are intended as mere articles 
of traffic, and are part of the cargo, they will be protected by the 
general words, goods and merchandize ; but, if they are merely 
personal ornaments, or the like, and are not transported for the 
purpose of traffic, they will not be comprehended under those 
words ; but, if insurance on them is desired, they must be named 
or specified particularly. See 4 Pick. 429. 

A policy will not cover goods lashed on deck, unless they are 
particularly mentioned. For, as the risk of goods so situated, is 
much greater than that of the rest of the cargo, it will not be 
supposed, that the insurers intended to include them, at the same 
rate of insurance, unless they are expressly included in the poli- 
cy. See Park on Insurance, 21. 

Neither will a policy ' on cargo and freight,' protect live ani- 
mals, and the freight of them. They should be specified. 4 
Pick. 429. 
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The underwriter generally undertakes the risk of goods from 
the time they are laden on board, until they are safely landed. 
If, therefore, any accident happens to them, while on their way 
from the ship to the shore in lighters, the insurers will be held. 
However, if the owner of the goods takes them on board his 
own lighter, and they afterwards meet with an injury, the under- 
writer will not be held. 2 Stra. 1236. 

The risk on the ship may commence from her beginning to 
load ; or, from her departure out of port ; or, at and from a par- 
ticular port, &ic,9 at the pleasure of the insured* But, it usually 
terminates, when the ship lias arrivied at her place of destination^ 
tod has been moored there in safety twenty*four hours. 

A ship may also be insured, * lost or not lost ;' in which case, 
if she is lost at the time of the insurance, still the Insurer will be 
held, as much as if the loss had taken place afterwards, if there 
was no concealment of intelligence in relation to her,,, wfaeo^ the 
iosurance was effected. 

The policy ought to contain the names of the places, from 
and to which the goods insured are to be carried. If a blank is 
leift, the insurance will not be binding !on the insurer, on account 
of the uncertainty what place is. intended ; altd, unless recourse 
is bad to a court of equity, to show that the blank was left by 
diistake, the insured will be without reiDedy. '' ' 

The policy should also contain the names of all places at whicb 
the ship has liberty to stop ; as, otherwise, if she touches at any 
port not named in the enumeration, there will be danger of mak- 
iBg the policy void on account of a deviation. 

Sec ly. The construction of the policy. Policies of in- 
surance should receive a liberal construction, in order to efiectu- 
ate the true intent of the parties. The usual course of trade in 
the voyage, in relation to which the insurance is effected, is very 
commonly followed, as a rule of interpretation to discover the 
meaning of the parties. See 1 Bur. 347, 348. Doug. 238. 

Where a policy is on a ship from Jl to Bj without any thing 
more, the insurer is held uutil the ship is unloaded. But it is 
otherwise, where there is a time limited in the policy, which usu- 
ally contains, until the ship shall have moored at anchor^ twenty- 
four hours in safety. For, under such a clause, if a forfeiture 
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should be committed by the barratry of the master^ before the 
expiration of the time, but the seizure should be made after- 
wards, the insurer would be discharged. See 1 T. R. 252. 
But, otherwise, if she is not so moored in safety as to have an 
opportunity of discharging; as, if detained at quarantine and 
lost before having such an opportunity. 2 Stra. 1254. 

Where a ship is insured at and from a place^ the insured is 
held while the ship lies in port, making preparations for the voy- 
age ; but, if the voyage is abandoned, the insured will not be 
answerable even while the ship lies in port. Under the words 
* at and from Jamaica,' it has been held that the ship may sail 
from port to port round the island. Doug. 345. 

Where there is an insurance upon freight, if tlie vessel is pre- 
vented from sailing by an accident, before any goods are brought 
on board, the insured cannot recover for the loss of freight. 2 
Str. 1251. 

But where the policy is a valued one, and part of the cargo is 
put on board, and the rest is ready, if an accident happens and 
prevents the earning of freight, the whole freight may be recov- 
ered. 3 T. R. 362. 

The rule is the same, if the policy oii freight is an open one, 
and even .although the sliip sails in ballast, if she is captured be- 
fore her arrival at the place, where she was to take in cargo. 
The reason is, that the risk has commenced ; and it is a general 
rule, that, where the risk has once commenced, both parties are 
held ; the insured to pay the premium, and the insurer to make 
good the loss. 

Where the insurance is on goods, the words ' at and from ' in 
the policy, mean from the time the goods are laden on board the 
vessel. 3 Johns. Cas. 1 0. 

A homeward policy on freight at A, attaches when the ship at 
A is in a condition to begin to take in her homeward cargo. 
Williamson v. Innes, 2 Moody and Mai. 88. 

On a policy on freight, if the ship actually earns full freight, 
though she does not take in the cargo originally prepared for her, 
the owners will not be able to recover on the policy either for 
the loss of freight, or for delay and expense incurred, by way of 
partial loss. See Brocklehank v. Sugrue, 2 Moody and Malkin, 
102. 
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Where a ship is insured to a place generally, without more, the 
risk terminates, as soon as she arrives at any port in it, and has 
been moored in safety in it ; and if she is afterwards lost while 
coasting about from port to port, still the insurer will be discharg- 
ed. If goods are insured in the same manner, the outward risk 
terminates on the safe landing of the goods, and not before ; but 
there must be no unreasonable delay in discharging the cargo. 
In case of an insurance on ship and cargo for a particular voy- 
age, the usual course of trade and what is commonly done by a 
ship with a similar cargo, on the same voyage, is understood to 
be referred to in the policy, and to constitute part of it, as much 
as if it were particularly expressed. A policy, therefore, should 
always be taken in connexion with the course of trade, unless its 
language is plain and explicit. Thus the words, touchy stay and 
trade^ are so comprehensive, as to include an intermediate voy- 
age, if according to the usual course of trade. 

So, it is no deviation, if a vessel goes out of the way, if she 
conforms to the general usage of such voyages by so doing. 2 
S^l. 445. 

But it is obvious, that as the course of trade is merely a rule 
of construction, the parties may vary from it as they please, if 
they make an express stipulation in relation to the subject. 

In the specification of the property insured, it is necessary to 
be so particular, that different species of property, from that 
which was originally intended by the parties, may not be com- 
prehended in it. Because, uncertainty in the description, might 
frequently afford opportunities and facilities for the practice of 
fraud on the insurer. If, therefore, there is a policy, on the ship, 
neither the Cargo, nor extraordinary wages paid to the seamen, 
Dor the ship's provisions consumed, in consequence of a long de- 
tention, will be covered by the policy. But provisions, destroyed 
by any of the casualties insured against, as, if they are destroyed 
by fire, will be protected by the general words, ' ship's furniture.' 

'Insurance on goods outward and their proceeds or returns, 
home^ will not protect the same goods, on their return. A change 
of cargo is indispensable. But, it is not necessary that the out- 
ward cargo should be actually sold, and the return cargo pur- 
chased by an appropriation of the money. It will suffice, if the 
return cargo is procured either by a sale or a deposit of the out- 
ward cargo. 1 Hall, 166. ^ 
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Sec. V. In what cases a policy will 6c, or become^ void. 

1 . Illegal voyage. All insurance, effected on voyages, for- 
bidden either by the comnion^law, or by statute, or by the law 
maritime, or by the law of nations, is void. And whether the 
insurer or the insured do or do not know the illegality, the policy 
is void in either case, and the insured is entitled to recover back 
the premium. 

Howev^er, insurance effected here, on a voyage prohibited by 
the laws of a foreign country, will not be void on that account 
alone, if both parties knew of the nature of the voyage, and in- 
curred the risk with their eyes open. The reason is, because 
one country does not regard the revenue laws of another. 

Insurance on an enemy's property is illegal and consequently 
void. 6 T. R. 23, 35. So a valid insurance cannot be effected 
upon a voyage by a neutral to a besieged fort or garrison, with a 
view of carrying assistance ; because such assistance is contrary 
to the law of nations. For the same reason, insurance effected 
upon contraband goods, will be void. 

In any such case, if insurance is effected in general terms, it 
will not be considered as protecting prohibited goods; and, if the 
insured should cause such goods to be shipped, whether with or 
without the knowledge of the insurer, and the ship and cargo 
should be confiscated in consequence of such illegal shipment, 
the insurer would not be held. For, as a general proposition, all 
insurance upon goods forbidden to be exported or imported, 
whether by statutes, or by the common law, or by the law of na- 
tions, is absolutely void. Among goods thus prohibited, are com- 
prehended every species of contraband goods, among which are : 
1, arms and ammunition, which are always contraband in time of 
war ; and 2, supplies of any kind, whether money, provisions, 
ships' materials, &c., sent to places blockaded or besieged. In- 
surance upon any of these, is void. 

But in general, in other cases, every policy effected on goods, 
the exportation or importation of which is not prohibited by our 
ovm law, is binding with us ; and, in case of a loss of property 
so insured, the insurer must answer accordingly, if by the terms 
of the policy such an intention is expressed. 3 Pick. 70. 13 
Mass. R. 173. 

But a voyage, prohibited by the laws of a foreign country, will 
not be covered by the general words of a policy, unless the in- 
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teDtion of the insured is expressly stated to i^e insurers, or, un- 
less the insurance is to a port where none but an illicit trade can 
be carried on. See 3 Pick. 70. 

2. Wager Policies. As insurance is a contract of indemnity 
merely, it follows, that where a policy is effected for the mere 
purpose of being a cover to a wager or other gaming transaction, 
it will of course be void, as there will be no interest, that can be 
lost, and consequently none for which an inderanij^ can be desir- 
ed, It is therefore settled that all policies, ^Jree Jrom average^* 
or, ' interest or no interest^'* are bad at common law. 10 Mod« 
77, Com. R. 360. 2 Vern. 269. 

So, all policies made without the insurer's having the benefit 
of salvage, are considered as pernicious in their tendency, and 
unconscientious, and are also void. 

In the case of a valued policy, where the value of the property 
is inserted in the instrument, which was done originally to save 
the necessity of adducing proof of the value in case of a loss, it 
is merely necessary for the insured to show at the trial, that be 
had some substantial interest in the property described in the 
policy, and then the valuation will be taken to be correct, being 
agreed upon by the parties, and a premium paid or stipulated for, 
accordingly. But if, on trial, the insured should be unable to 
show any interest at all, or, the interest shown should be so very 
inconsiderable, as to make it appear, that it was a mere cloak for 
a wager policy, the insurance would still be void. 

3, JVon-compliance with, or breach of warranty. A warranty 
is a condition expressed on the face of the policy. It is therefore 
an indispensable part of the contract and must be strictly, if not 
Kterally, complied with. Thus, if a ship is warranted to sail on 
or before the first of April, and she does not in fact sail until the 
second, the policy becomes void, or, more propeily, never attach- 
es. It is wholly immaterial, in any such case, from what cause 
the detention arises. On the other hand, it will be sufficient if 
the warranty is complied with, according to the same literal or 
strict construction. And therefore, if there is a warranty that the 
ship insured, is well on a particular day, it will be sulScient in 
order to hold the insurer, that the ship was well on any part of 
the day mentioned, though she is afterwards lost on the same 
day« This, however, is upoa the supposition, that the insured 
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had recehred no informatioa of the loss or of the danger of the 
ship, without coinmuoicaliDg it to the insurer at the time of sign- 
ing the policy. For any such concealment would be fraudulent, 
and the policy would be void on that account, though the warran- 
ty was strictly true. 

Nothing is considered as an express warranty, unless it is writ- 
ten on the policy. For, if it is written on a separate piece of 
paper and wafered on, it will be considered as a representation 
merely and not a warranty, the distinction between which will be 
explained in another place under the general head of ' Fraud ia 
Policies,^ post. But, any stipulation on the part of the insured ia 
relation to the property, &c., if it is written on the policy, though 
by way of B)enK>raQdum in tiie margin, will be a warranty. See 
Doug. 12. 

The following are some of the more usual warranties in Mar^ 
ine Insurance : 

1. That the ship is seaworthy. This warranty is almost al- 
ways inserted in policies of insurance ; whether on ship or on 
cargo. But it is by no means necessary, that there should be 
any express stipulation on the subject ; for, if not expressed it 
will be implied ; it being considered as a condition or part of the 
essence of the contract, that the ship should be strong enough, 
and sufficiently provided with every thing necessary, for the per- 
formance of the voyage insured. 7 T. R. 160. If there is any 
material deficiency, either with regard to the ship, her furniture, 
equipment, or the number of her crew, or, even in case of very 
bad stowage, or, if the insured have not provided a captain, and, 
where necessary, a pilot of suitable skill, the policy will be void. 
7 T. R. 160. 6 Pick. 53. Whether the insured knows of the 
defect or not, or whether the defect or deficiency is latent or ap- 
parent, is wholly immaterial. The insurance is equally void in 
either case. 6 Bur. 2802. Doug. 708. And where the policy 
IS on the cargo, or on the freight of the ship, a breach of the 
warranty of seaworthiness, makes the insurance void, as much as 
if the insurance had been on the ship. Park, 231. 

A ship is seaworthy, if sufficiently furnished for the service in 
which she is then engaged. Annen v. Woodman^ 3 Taunton, 
300. The condition, that she shall be seaworthy for the voyage, 
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does not attach, till her sailing. If, therefore, while a ship is re- 
pairing, she is burnt, she will be protected by a policy on her un- 
der the word " at." See tWrf. 

A neutral vessel is not seaworthy, if she be not provided with 
proper papers, to prove her neutrality. Steel v. Lacy^ 3 Taunt* 
285. 

Where a ship is unseaworthy, at the outset of her voyage, ow- 
ing to some defect, which is immediately discovered and remedi- 
ed, and the ship is afterwards lost, but the loss is not attributable 
to such unseaworthiness, the underwriters will be held. Accord- 
ingly where a ship was found to be unseaworthy from being over- 
loaded, and, before any loss happened, returned to port and dus- 
charged part of her cargo, and was afterwards lost, it was held, 
that the insurers were liable for tlie loss. Weir v. Aberdeen^ 2 
Barn, and Al. 320. 

In Watson v. Clarky it was recognized as an established prin- 
ciple, that if a ship is seaworthy at the commencement of a voy- 
age, tliough she become unseaworthy within one hour afterwards, 
the underwriters will be held. But, if, immediately after the 
commencement of a voyage, the ship is found to be unable to pro- 
ceed, without anv particular circumstance having happened to 
render her unsesl worthy, it will furnish a strong presumption that 
she was unseaworthy at the commencement of the voyage. 1 
Dow, 336. Parker v. Potts^ 3 Dow, 23. 

In general, however, a ship is presumed to be seaworthy, nor 
is her age alone, sufficient to raise a contrary presumption, though 
entitled to some weight. See ibid. 

2. As to the ship*s sailing ; and sailing with convoy. Wheth- 
er a ship is warranted to sail after or before a particular day, the 
variation of a single day, is sufficient to make the policy void. 
See 1 Doug. 1 1 , 357. 

If a vessel having all her lading on board, together with her 
clearance, sails to the place of rendezvous, merely for the pur- 
pose of joining convoy, it will be a commencement of the voyage, 
though she be afterwards detained. Doug. 346. But^ as re- 
spects * the warranty to sail with convoy ^^ tlie convoy, to be a 
sufficient compliance with the warranty, must be the naval force 
appointed by Government for that special purpose. Merely sail- 
ing under the protection of a ship of war not so appointed, is not 
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sufficient. If a ship is warranted to sail with convoy, and does 
not at the commencement of the voyage, but afterwards joins the 
convoy and perishes in a storm, the policy is vacated. Whether 
a ship is warranted, ' to depart with convoy,' or * to sail with 
convoy,' the meaning is the same ; the vessel must sail with con* 
voy, from the place of rendezvous, throughout the whole voyage ; 
and, if the convoy is only to go part of the voyage, the insurer is 
discharged. But, for any unforeseen separation, the underwriter 
is answerable ; for, the meaning of this warranty is not, that they 
isbould continue and arrive together. If, therefore, there is a 
separation by stress of weather, the insurer will still be bound. 
Doug. 73. Show. 320. Carthw. 216. And, if the ship, ow- 
ing to stress of weather alone, has been prevented from receiving 
sailing orders from the convoy, having done every thing proper 
for that purpose, which was possible, the warranty will be consid- 
ered as complied with. But, it is otherwise, if there is any kind 
of negligence. Where the convoy is to escort the trade to anoth- 
er station, for the purpose of being met by other convoy to pro- 
tect them the rest of the voyage, but, in fact on arrival at such 
station, no other convoy is found there, a vessel, which has sailed 
with the first convoy, has complied with the ' warranty, though it 
should sail from the second without any. 

3. Warranty of neutrality. A breach of this warranty, as being 
necessarily accompanied with fraud, avoids the policy totally from 
the beginning. It is a sufficient compliance with it, however, if 
the property is neutral at the time when the ship sails, though 
she should afterwards become enemy-s property in consequence 
of the breaking out of war. 2 Doug. 732. In that case, the 
insurer will be liable, because he assumes the risk of war and 
peace. Doug. 706. 3 T. R. 477. 

The sentence of condemnation is generally conclusive proof 
for all parties, that the property is enemy's property ; but this is 
when it expressly states, that the condemnation is on the ground 
that the property is so. For, if it does not state the ground of 
condemnation, and that is ambiguous, evidence may be received 
to show it. So, if tlie ship is condemned generally, as good and 
lawful prize^ without stating any thing more, it will not be con- 
clusive proof that the property was not neutral. See 2 Doug. 
674. 
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Where the condemnation is, on the ground of some foreign 
ordinance, made contrary to the law of nations, it will not dis- 
charge the insurer. See 3 T. R. 623. 8 T. R. 230. 

So, if the sentence of condemnation should expressly state it 
to be because enemy's j)roperty, yet if in fact the grounds ap- 
pear to be different, the underwriter will still be held. Because, 
such risk is within the terms, ' restraints of princes.' 3 T. R. 
623. 

4. Changing the ship^ or master. In marine insurance, it is 
a material consideration, upon what vessel a risk is run. Where 
a particular vessel, therefore, is named, in a policy on goods, on 
board of which they are to be laded, it is an implied condition, 
that no other vessel shall be substituted during the course of the 
voyage, without the consent of the insurer, or unless compelled 
to it by necessity. It follows, if the goods are removed to 
another vessel unnecessarily, that the insurer will no longer be 
held to indemnify the insured, against any loss which may sub- 
sequently arise to them. See I Bur. 361. 

But, whqre the insured are impelled by necessity of any kind, 
to shift the goods from one vessel to another, they will not lose 
their remedy against the insurers for any loss arising within the 
terms of the policy, and for which the insurers would have been 
liable, if there had been no change of the ship. 1 T. R. 611. 

So, it seems, where no ship is named in the policy, that as soon 
as the ship is ascertained by the lading of the goods on board, 
the same rule applies ; and, if it is afterwards changed without 
necessity, the insurer will from that time be discharged. See 2 
Str. 1248. 

And if the captain, in the exercise of a sound discretion, 
should think it best for the interest of all concerned, to sell goods 
saved from shipwreck, and invest the proceeds in other goods, 
and send them home in another vessel, these goods also will be 
protected by the policy, and, in case of a loss, the insurer will 
be held to pay it. 

This is on the general ground, < that the captain has a general 
power, and is bound in duty to do the best for all concerned.' 

For the same reason, if the ship is disabled during the voyage, 
it is the duty of the captain to hire another to convey the goods, 
if, on the whole, he thinks it for the interest of all concerned. 
See Doug. 219. 
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. In any such case, the insurers are held to pay all average 
lo3ses on tiie goods, the expense of salvage, unloading, ware^ 
housing, and reloading, together with all duties that may have 
been paid, and the increase of freight, if any, aod in short they 
must bear every expense, which is the necessary consequence of 
changing .the ship. Marsh, on Ins. 378. 

5. Deviuiion front, the course of the voyage. A departure 
without necessity, from the course of the voyage described in 
the policy, will discharge the insurer ; and it is of no conse- 
quence, whether the ship is lost in consequence of such devift-** 
tion, or dot^ The reason is, .that the risk incurred in consequence 
of the alteration of the ship's course, is not the one insured 
aga;nst. 1 Atk, 345. I T. R. 22. 

A deviation discbarges insurance on freight, as well as insur-' 
ance on ship and.goods^ 

A. deviation never discbarges the insurer from losses happen- 
ing before it cojniuei^es, and for that reason, the insurer is al-^ 
ways entitled to retail the premium,, in case of a deviation. ^ 
Ld. Rayra* 840* 

If the crew compel the captain to deviate, tfae deviation wilt 
be excused on account of the force, and th^ act will not be bar-* 
ratry in the master ; consequently the insurers will be liable. 
. As to what is such a deviation as mil discharge the insurer^, 
there are many rules settled by numerous decisions. 

A deviation for any time, however short, even for a day, or for 
an hour, will break the contract and discharge the insurer. Se& 
Doug. 16, 768, 271. 

To go into a port, that is not usually entered in the course of 
the voyage, though it is in the course of the voyage, will be a de* 
viation. See Brown's Pari. Cas. 459. 

To stay an unusual length of time at a port, which it is usual 
merely to touch at in the c6urse of the voyage, will also be a 
deviation, and will discharge the ihsurcr. See, however^ 4 Pick. 
471. 

Where a number of places «re mentioned in the policy, the 
ship must go to the several places, in the order mentioned in the 
policy, otherwise, it will be a deviation. 6 T. R. 631, 
And therefore a liberty to touch at a port on the outward pas* 
sage, does not authorize touching at the same port on the home- 
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ward passage. So, where a vessel is iosured on a trading toj- 
age, the trading must be carried on, in the usual course, and 
with the usual expedition. 

If a vessel sets out originally on a voyage, different from that 
insured, the policy will not hold, although the loss takes place 
before the dividing point of the two voyages. Doug. 16. 2 
T. R. 30. But a vessel insured to several ports in succession, 
may go to any one without beginning the series, and may thence 
return to her port of discharge under the policy. Parker, Ch. 
Jus. 5 Pick. 92, dies 3 East, 572. 2 Johns. 264. 

But a mere intention to deviate, not carried into effect, will 
not discharge the insurer ; as, if a vessel after commencing the 
voyage insured, intending to deviate, is lost before coming to the 
dividing point of the two voyages, the intention will not make 
the policy void. Doug. 16, 346. 2 Str. 1249. 

For the same reason, if the insured, with a general intention 
of going on the voyage described in the policy has come to a 
determination before sailing, to deviate so far as to touch a par- 
ticular port, not included in the usual course of such voyage, 
and the vessel is lost before the dividing point, the insurance will 
still be binding. 2 H. Bl. 343. 

*' If a voyage is insured to a given place, and when the ship 
sails, the captain does not mean to go to that plaee, he never 
sails on the voyage insured, and the policy does not attach. But 
if at the pme of sailing, the captain means to go ultimately to 
the place originally intended, but by a circuitous route, the 
voyage is to be considered as the same, until the vessel comes to 
the dividing point, and the policy still attaches upon the subject 
of insurance, the departure from the course of the voyage then 
becomes a deviation, but before the arrival at the dividing point 
it is no more than an intention to deviate, which if not carried 
into effect will not vitiate the policy." Bayley, Jus, in Hcare v. 
Travis f 9 Dowl. and Ryl. 748. ' In that case, the insurers were 
held liable for losses happening before the deviation. 

It is not a deviation, to go out of- the direct course of the voy- 
age, to touch at ports, which are usually stopped at according to 
the settled usage of such voyages. 1 Doug. 25.1. 

If a ship be insured from a day certain, from A to B, and be- 
fore the day, sail on a different voyage from that insured ; if th$ 



MARINE INSURANCE. 239 

ship afterwards fall into the course of the voyage insured, aiid is 
lost 00 the day when the policy was to have attached, still the 
insurer will not be held. 2 T. R. 30. For the policy never 
attaches. 

But a deviation may be justified, if made from necessity ; as, 
if it is done to repair the vessel ; or, to escape a storm ; or, to 
shun an enemy ; or, to seek convoy. Thus, 

If a ship needs repairs, and seeks the nearest port' where re- 
pairs can be had, it will not be such a deviation as will discharge 
the insurer. 1 Atk. 545. 

If a vessel is driven out of her course by a storm, she may 
take the shortest course, from the point where she happens to be, 
towards her plnce of destination, and is not obliged to return 
to the track from which she Was driven. 1 Doug. 284. 1 T. 
R. 22. 

Where a ship is driven by a storm out of her port, into an* 
other, and endeavors to get back again, but cannot, the captain 
may take in his lading at the port where he is, and return, and it 
will not be considered in law as a deviation. 1 T. R. 22. 

So, a ship under a warranty to sail with convoy, will be pro- 
tected by the policy, in goiag to the general rendezvous appoint- 
ed for that purpose, though it may be out of the usual course of 
the voyage. Cowp. 601. 2 Sir. 1265. 

So, a deviation itiay be justified by any other necessity ; but, 
in every such case, the most direct course must be taken, and 
nothing more must be done, than the necessity requires. For, 
otherwise, the deviation will make the policy void. Doug. 271^ 
284. 

A vessel carrying letters of mark, may chase an enemy ; but 
she must not cruise. Park, 299. 

• 6. Of fraud, misrepresentation and concealment in policies • 
The least material concealment on the part of the insured, is 
sufficient to make the policy void as to the insurer, even though 
it is altogether unintentional. For a stronger reason, misrepre- 
sentation, or, intentional concealment will have the same effect, 
since necessarily attended by fraud, the least shadow of which is 
sufficient to discharge the insurer. 3 Bur. 1419. ] BL^R. 
427. 3 Bur. 1909. 
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The same rule prevails with respect to fraud or concealmetit, 
on the part of the insurer ; for, if he knows of the safe arrival 
of the ship at the time of* making the insurance, he will not be 
able to recover the premium, if he has not received it ; and may- 
be compelled to refund it, if he has. 3 Bur. 1909. 

On the part of the insured, it is held that an omission to state 
the last tidings of the ship, however uncertain and doubtful, will 
be considered as a fraudulent concealment ; and this will dis- 
cbarge the insurer from all liability, though the loss should arise 
from a peril, in no way connected with or affected by such con- 
cealment- 3 Bur. 1419. 2 P. Wms. 170. 1 Stra. 1183. 

But the insured is under no obligation to communicate to the 
insurer, what it is the business or duty of the insurer himself to 
know or understand. Nor is be bound to communicate any 
thing which lessens the risk ; though it is best not to place too 
much stress on that, as there may be difibrent opinions on the 
subject. Nor is the insured bound to communicate matters of 
public information ; as, matters of war or peace. Doug. 238. 
3 Bur. 1910, 1911. Perhaps, however, cases may be put, 
where the law would be otherwise. Suppose, for example, A 
hears that war is declared, and without communicating that in- 
telligence to B, who has not yet heard of it, procures insurance 
from him at the customary premium in time of peace ; ought not 
this policy to be set aside in good conscience ? If so, ought not 
the law to follow it } 

The difference between a warranty and a representation is, that 
the former is a condition which must be complied with strictly ; 
or, otherwise, the insurer will not be held ; but the latter will be 
sufficient, if complied with substantially ; t. e. in all material 
points. If a representation is false in any material point, it will 
be considered as fraudulent, though there may have been no ac- 
tual intention of practising fraud. Cdwp. 788. Doug. 11,247, 

A representation will be satisfied by a complete equivalent of 
the same nature. But it is otherwise with a warranty, which 
roust be literally true. A representation is no part of the con- 
tract, but if false, makes the policy void on account of the construe-- 
tive fraud. A warranty is a condition tt^hich must be complied 
with, as it makes part of the contract. Cowp. 788. Doug. 271. 

If a misrepresentation is made by an agent, it affects the princi- 
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pal as much as if he bad made it himself. 1 T. R. 12. And 
the rule is the same as to fraudulent concealment ; for, if the 
agent, before the insurance is effected, has material information, 
though it may be unknown to his principal, the insured, and omits 
to communicate it to the insurer, the policy will be void* Ibid, 

It is not necessary, in order to establish a concealment which 
will defeat a policy, that fraud should be niade out ; but it will 
be enough, if a material communication is withheld, although the 
party may have only erred in so doing* And, therefore, though 
in general, i| is not necessary that the insured should communi- 
cate the time of sailing, yet, if it be such as to make the ship 
a missing ship, it then becomes material and ought to be com- 
municated. See Elton v. Larkins. 5 Car. and P. 86. 

In cases where the insured or his agent, have practised actual 
fraud, the insurer will be entitled to retain the premium, though 
he is not bound, on account of the risk of being defrauded. Ste 
Park, 218. 

But, if there is no actual fraud, the concealment being unin- 
tentional, or the misrepresentation being made through mistake, 
the insured will be entitled to reclaim the premium, the risk in- 
sured against not having been incurred ; and the fraud being only 
constructive, 

A representation made to the first underwriteri extends to all 
the others. 

Sec. VI. C^ the perils^ against which insurance is commonly 
made, 

1. Loss hy perils of the sea. Under this denomination is in- 
cluded every loss, which arises from any casualty that can neither 
be foreseen nor prevented, by any human wisdom or power. 1 
Show. 323. If, therefore, a ship is struck by lightning ; or, is 
sunk by rocks or shoals j or founders through the violence of 
wind or waves, Ssc. &c., it will be considered as a loss by the 
perils of the sea. 1 Show. 323. 

But, if a vessel is driven on an enemy's coast by stress of 
weather, and is there captured, it will be considered as a loss by 
enemies, and not by the perils of the sea. 

Where a ship has sailed, and no intelligence has been received 
from her within a reasonable time, and her return is generally 

16 
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despaired of, it may be presumed, that she is lost by the perils oi 
the sea. 2 Str. 1 1 99. 

So, where a vessel is lost by running foul of another vessel, it 
b considered as a loss by the perils of the sea, unless it can be 
attributed to the gross misconduct of the captain of the vessel 
lost. See Marsh, on Ins. 420. 

2, Of loss by capture^ or by detention of princes. As sooa 
as a ship is captured, she is considered as lost, whether a con- 
demnation afterwards takes place or not, and whether she is ever 
carried into an enemy's port or not. But, in any such case, the 
insured must abandon to the insurer, if he intends to demand in- 
demnity as for a total loss, and then the insurer takes his place. 
If the ship is afterwards recovered, the insurer has the advantage 
of the recovery. If, however, the insured prefers to take the 
chance of recovering the ship, he will be entitled to claim of the 
insurer, all charges he has been at for salvage, or, in effecting a 
reasonable compromise ; or. for any other expenses, he may have 
incurred in regaining her. See 2 Bur. 696. 

Under detention * by arrests of princes,^ &c., it is understood 
the ruling power of the country ; the acts of mobs, pirates, Sic., 
are not comprehended. An embargo, however, is included. 2 
Bur. 696. 4 T. R. 783. 

Where a ship is insured, ' at and from a place,' if she is de- 
tained by the government, after the policy is signed, the insurer 
will be held. 

Whatever charges, the insured are at, during such a detention^ 
must be borne by the insurers. 1 Black. 313. If, however, the 
detention arises merely from the unlawful act of the insured, the 
insurers generally will not be answerable. But, if it arises from 
the barratry of the captain, the* insurers will be liable, barratry 
being commonly insured against. 

As in cases of capture, so in cases of detention, the insured, if 
they would recover for a total loss, must abandon, and this they 
may do, when they first receive notice of the detention, or, at 
any time while it lasts. 2 Bur. 696, 1212. But this cannot be 
done after the property is out of jeopardy. 

3. Loss by barratry. Barratry comprehends every act of the 
master, which is of a criminal nature, or grossly fraudulent, tend- 
ing to his own benefit, and to the prejudice of the owners of the 
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ship, and without their consent or knowledge. 2 Str. 1 173, 1264. 
1 T. R. 323. Barratry is not confined, as some suppose, to the 
act of running away with the sliip, but includes every fraudulent 
act of the master, done to delay or to defeat the voyage. See 
Cowp. 156. 

If the act is done with a view to the benefit of the owners, it 
will not be barratry. Neither will it be barratry, if done with 
their consent. And where a ship is let to freight, and the freight* 
er procures insurance on the ship for the voyage, he will be coa«- 
sidered as so far the owner. Cowp. 143. If any act, therefore, 
is done by tlie captain with the consent, or, for the advantage of 
such freighter, it will not be considered barratry. So, a mortga- 
ger of a ship, is still the owner in this respect. 

Barratry must be some act done against the owners. If, there- 
fore, the master of a ship is also a part owner, he cannot commit 
an act of barratry. For any act of such a master, therefore, 
which would be barratry in a master who was not a part owner, 
the insurer will not be liable. Park, 94. 

Though the policy should be made in express terms, upon the 
ship, * in any lawful trade,' and though the barratry consists in 
smuggling, the insurers will be liable for it, notwithstanding the 
apparent exception. 3 T. R. 277. 

Where the loss happens by barratry, it is of no consequence 
whether tlie loss happens in the barratrous act itself; or, merely 
follows as a direct consequence of it. The insurer is equally li- 
able in either case, provided Only, that the loss takes place during 
the time of the voyage insured. 1 T. R. 252. 

But, if the captain of a ship should be guilty of smugglingi 
and the ship should afterwards be moored in safety twenty-four 
hours, the insurers will be discharged, though the ship is after- 
wards .seized and forfeited in consequence of the smuggling. 

Sec VII. Of total loss and abandonment. It is a general 
rule applying to all losses, whether partial or total, that it must be 
a direct and immediate consequence of the happening of the risk 
insured against. A total loss is either absolute or constructive. 
Where a vessel insured founders at sea, the loss is total in its na- 
ture, the subject of the insurance being absolutely and irrecover- 
ably gone. In such a case, the insured is entitled to recover the 
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whole amount of the sum insured upon her. If the ship is dam*- 
aged in a storm, and it will cost more than §0 per cent, of her 
value to repair her, this will be a constructive total loss. In tfab 
case, the insured may abandon the wreck to the insurers, and 
call on them for the whole amount insured upon her, unless they 
will take upon themselves to repair her, and put her in the same 
good condition she was in before. See 2 Bur. 683, 1209. If 
a vessel is damaged, and the captain is obliged to seU her abroad 
in consequence of being unable to obtain repairs, it will be a total 
loss without the necessity of an abandonment. 2 Pick. 249. 

But it seems, that a master cannot by selling the ship, though 
he may act with good faith, convert a partial loss into a total one. 
If the situation of theship be such, that, by no means within his 
power, it can be treated so as to retain the character of a ship, 
then it is a total loss. But this does not depend upon the fair 
exercise of the captain's judgment ; for, if the event shows that 
he might, by using means within bis power, have saved the ship, 
his sale of her as a wreck, will not render the loss a total one, 
however fairly conducted. See Gardner v. Salvador, 2 Moody 
and Mai. 116. 

If a ship is taken by the enemy, this is generally a total loss, 
and, on an abandonment of her to the insurers, the insured will 
be entitled to recover the whole amount insured ; and, if the 
ship is afterwards released, the insurers will stand in the place of 
the insured, and will take the benefit of the property restored, 
in the proportion, that the sum, insured on the vessel, bears to 
the sum, at which she was valued in the policy, if the policy was 
valued ; but, if the policy was an open one, in the proportion, 
which the sum insured bears to the actual value of the ship at 
the time of insurance, usual wear andltear being allowed. 

Where goods are insured on board a particular ship, which 
before entering her port of destination, runs aground and is bilg- 
ed, and the goods are carried on shore in barges, and come to 
the hands of the consignees, at the port of destination, this will 
amount to a total loss of the goods without the necessity of an 
abandonment, because of the total loss of the ship before arrival. 

But, if the ship enters within the limits of the port of destin- 
ation, but before coming to her moorings, is wrecked, and her 
cargo is thus taken out in barges and delivered to the consignees, 
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it will be QOiBidered a partial loss onlj, and in relation to arti- 
cles, which the policy declares to be ^* free from particular aver- 
age,'- the: insurer will be entirely discharged, even though the 
salvage should not be sufficient to pay the freight. See Glerinie 
V. London Ass, Co.^ 2 Maule and Sel. 371. 
•> When the object of the voyage is lost, it will be considered as a 
total loss of the cargo, though the ship may in fact be safe. But, 
laBUch case, there must be an abandonment. If, however, the 
arrival of the goods is merely postponed to another season, there 
will be no sufficient ground for claiming a total loss, unless they 
are of a perishable nature, even if the ship should be incapable 
of proceeding on the voyage ; or, if they may be transmitted to 
their place of destination before any material deterioration can 
take place. See Hunt v. Royal Ex. Ass,j 5 IVfaule and Sel. 47. 

In case <^ an abandonment of the ship, and an acceptance by 
the insurers, freight subsequently earned by the ship, belongs to 
the insurers. 1 Johns. Cas. 377> 

Before calling on the insurers for indemnity in case of a loss 
constructively total, the insured must make a total and unquali- 
fied abandonment to them of the property insured. For the in- 
sured are not permitted to abandon part and retain part 2 Bur. 
697, 1211. 

The insured in no case is obliged to abandon, and if he chooses 
not to do it, he will be entitled to recover a partial loss, to the 
amount the property insured has actually sustained. 1 T. R. 
6(^- 2 Bur. 697, 1211. 

But, wherever the voyage is lost, or is so interrupted, that the 
continuance would not be worth the freight ; or, wherever the 
damage of the property is more than 50 per cent of its value ; 
when the salvage is high, and further expenses are necessary, 
and the insurer will not undertake at all events, to pay that ex- 
pense, &c., the insured may abandon. See 2 Bur. 1209. But, 
in order to retain this right, the loss must continue total until the 
time of abandonment ; for, if a vessel is taken, and before 
abandonment is immediately retaken, or ransomed for an incon- 
siderable sum, the insured have no right to abandon. For the 
same reason, if the same vessel which brings information "of the 
vessel's capture, brings also information, that she is in safety 
again, either by recapture, ransom, &c., the right of abandon- 
ment will cease. 2 Bur. 697, 1213. See 6 Pick. 131. 
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So, where there is an insurance on goods, if the dnp is straid* 
ed, but the expense of saving them, and sending them on to 
their port of destination in another vessel, will not amount to 50 
per cent., the insured have no rigiit to abandon. Ibid. .. '. 

And, as a general rule, where there is merely a temporary ob- 
struction of a voyage, from whatever cause it may arise, the in- 
sured have no right to abandon. Ibid. 

So, where the damage sustained is less than 50 per cent., the 
insured have no right to abandon. 1 T. R. 187. 6 Pick. 131. 

Where goods are insured, if the ship being driven by tempestu- 
ous weather into a foreign port, the captain is obliged to sell part 
of the cargo, in order to defray the expenses of repairs of the 
ship, without which she cannot proceed on her voyage, the in- 
surer of the goods will not be answerable. The party whose 
goods are sold, must resort to the owner of the ship or the in* 
9urer upon it, for remuneration. This is a loss which roust be 
borne by the ship owner, who should have furnished the captain 
with the means of paying for such expenses, Sarguy v. J9oi- 
son J 1 TouQge and Jervis, 347. 

Where there is a capture, it does not follow necessarily that it 
constitute?, a total loss $ nor where there is a capture and recap* 
ture, is the loss necessarily a partial one. This may often de* 
pend upon circumstances, especially upon the loss actually sus- 
tained in each case. But, it does not lie with the captain, by 
any tnere act of bis, to make a loss either partial or total, at his 
election. 2 Burr. 1214, 1198. 1 B1..R. 276. 1 Doug. 231. 
. In casQs of capture and recapture, the recaptors have no right 
to have a ship, &^c., sold, for the mere purpose of ascertaining the 
value and the amount of salvage, &c. The value may be ascer- 
tained under the direction of a court of admiralty, by a commis- 
sion of appraisement. 

The insured has a right to call on the insurer for an indemnity, 
as soon as he bears or receives notice of the disaster, because his 
claims are not at all suspended, by the chance of recovering the 
property afterwards. But be is generally bound to make his 
election, whether to abandon or not, ip the first instance, and give 
reasonable notice of it to the insurers ; for he has no right to 
take time to speculate. 1 T. R. 608. 2 T. R. 407. 2 Bur. 1211, 

Where the insurers have paid a total loss, on the abandonment 
of property byabe ipsured j if the property is afterwards recov-* 
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ered or restored, the insured have no right to reclaim it, with an 
offer to refund the money which they have received. The reason 
is, that the property is absolutely transferred to the insurers by the 
abandonment. See Da Costa v. JVewmariy 4 T. R. 407. 

The rule is the same where a iotal loss is paid for, and it after- 
wards turns out to be partial only. For, the insurer here can- 
not recover back the money or any part of it ; but is put iii the 
place of the insured, and has all the advantage of the property 
saved or recovered. See 4 Bur. 1996. 

Sec. VIII. Of a partial loss. A partial loss is any loss, 
which does not amount to a total loss, either absolutely or in con- 
struction of law. In the case of a ship, which is insured for a 
voyage, and arrives at her place of destination, and remains 
moored in safety twenty-four hours, no injury, which she can 
have sustained during the voyage, can amount to a total loss. In 
the case of goods, if they remain speci6cally at the end of the 
voyage, however great the damage may be, the loss is merely a 
partial one. And here it may be remarked, that where damage 
arises to goods from bad stowage, the ship, or the master is an- 
swerable, and not the insurers. 

It is obvious, that a partial loss may happen, by means of any 
of the perils insured against, which have been before enumerated, 
as perils of the seas, barratry, &c., but besides these, the insured 
frequently claims a partial loss, on account of what he has been 
compelled to pay, either for the salvage of the property insured, 
or for general average, or contribution to a jettison. Both of 
these subjects will therefore deserve a few observations, which 
will be made under their proper heads in the next chapter. It 
will be sufficient to observe here, that, whether the insurer receives 
the general average, on account of the sacrifice of his goods to 
save those of others ; or, pays it, on account of the sacrifice of 
the goods of others to save his ; it is obvious that he contributes 
his share towards the general loss. For this share of the general 
loss, he has a right to claim a complete indemnity of the insurer, 
in either case. Park, 122, 124. 

The expense of salvage also must be made good to the insur- 
ed. This, in some cases, is so high as to render the loss a total 
one, in construction of law, b which case the insured may aban- 
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don and recover for a total loss. But where it is less, the insur* 
ed may call on the insurers for the amount of it^ accordkig to the 
express contract contained in the policy. But, in no case, will 
the insured be entitled to retain more than an indemnity. For, 
after the salvage has been paid to the insured, if the ]oss should 
unexpectedly be made good to him another way, the insurers 
will be entitled to take his •place ; for after satisfaction has once 
been made to the insured, the insurer becomes the owner of the 
property on account of which he has paid it, as in oases of aban* 
donment. 1 Ves. 98. 

Where there is a memorandum, that the insurer will not be an«> 
swerable for partial losses under 3 or 4 per cent., unless there is 
a general average, or the ship be stranded ; if either of those 
cases happen, the insurer is answerable for any losses however 
small. But, if there is a partial loss of 2 per cent., and also a 
general average of 2 per cent, more, the insurer will be answer- 
able not for 4 per cent., but for tlie general average only. So, if 
the ship is stranded, he will be answerable for any damage how* 
ever small, arising from that cause. But, in case of the ship's 
stranding, the underwriters will be liable for a partial loss, though 
no part of it happens from the stranding. 7 T. R. 210. 

Under the clause, in which the insurers say, they will not be 
answerable for any partial loss happening to corn, S(c,, no loss is 
considered total, if the property insured, remains specifically, 
however damaged and worthless it may become. This is, how-* 
ever, spoken of with some disapprobation, as an obiter dictum of 
Ld. Mansfield, in Wilson v. Smith, See 7 T. R. 210. Park 
on Ins. 22. 

Sec IX. Of the adjustment of tosses. Where an adjust- 
ment has been agreed upon and signed, it is conclusive upon both 
parties, unless fraud or mistake can be shown, 

1. Of total losses. In case of a total loss on a valued policyi 
the value of the property insured is considered as settled, pre- 
cisely as if it had been proved on trial, the valuation by the agree- 
ment of the parties, being intended as a substitute for such proof. 
It is necessary, however, to prove some interest, which must be 
sufficient to show, that it is not a mere cloak for a wager. 

Where the policy is an open one, the value of the property in- 
sured, must be proved. If the loss on an open policy is total. 
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aad tbe pfoperty insured is not of equal value to the sum insured 
on it, the insured will be obliged to pay only the actual amount 
of loss estimated by the invoice price, the premium of insurance, 
and all other charges ; and the insured besides will be entided to 
a return of premium, on the oyer insurance; i. e. the difference 
between the sum paid for the total loss, and the amount insured. 

Whether the policy is an open one, or a valued one, if the loss 
is total, and the amount insured is less than the value of the pro- 
perty, the insurer must pay the whole amount which he has in- 
sured, with or without a deduction, according to the stipulations 
of the policy. 

Where the owner of a skip insures his freight, and a loss hap- 
pens, he ought not to recover either more or less in consequence 
of having or' not having procured insurance on bis ship. The 
undertaking of the insurer on freight is, that he will pay it, if the 
ship by any of the perils enumerated in the policy shall be pre- 
vented from carrying tbe goods to the destined port. If the ship 
should carry the goods to a port within one day's sail of the port 
of destination, but should be disabled from completing her voy- 
age, and the owners of the cargo should hire another ship to 
transport the goods, the assured would be entitled to recover of 
tbe insurer, a partial loss on the freight, equal to what the owner 
should pay. 15 Mass. R. 341. 17 Mass. R. 471. 

Where a ship owner effects a policy on freight, in case of a 
loss, he is entided to recover of the underwriters, the value of the 
benefit, which, if there had been no loss, he would have derived 
by carrying his own goods on the voyage insured. In the words 
of Ld. Tenterden, " it is the same thing to the ship owner, 
whether he receives that benefit of the use of his ship, by a 
money payment from one person who charters the whole ship, or 
from various persons, who put specific quantities of goods on 
board, or from persons, who pay him the value of his own goods 
at the port of delivery, increased by the carriage in his own ship. 
The assured may fairly consider that additional value as freight, 
and so term it in a policy." See Flint v. Fleming, 1 Barne. and 
Adol. 45. But, in such case, in order to recover on a policy on 
freight, the assured must prove that, but for the intervention of 
Bome of the perils insured against, some freight would have been 
earned, either by shewing that some goods were put on boards 
or, that there was some contract for domg so. See ibid. 
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2. Adjustment of partial losses. With regard to the adjust- 
ment of partial losses, the rule is the same whether the policy is 
open or valued. For, if the policy is valued, the valuation goes 
for nothing, and the insured must still prove the value of the 
goods damaged, and the amount of the loss, io the same manner 
precisely as if the policy had heen open. 

However, where the policy is valued on goods, all of which 
are damaged, the rule to estimate the loss, is, that the insurer 
shall pay to the insured, the like proportion of the sum, at which 
the goods are valued in the policy, as the price of the damaged 
goods bears to the price of the sound goods at the port of deliv- 
ery, when they are delivered there. And this proportion is equal- 
ly the rule, whether the goods come to a rising or to a falling 
market. Thus, if the value in the policy be £30, the goods are 
damaged, hut sell for £40 ; if they had been sound they would 
have sold for £50 ; the difference between the sound and dam- 
aged is a fifth, consequently the insurer must pay a fifth of the 
value in the policy, or £6 ; and so, on the other hand, if they 
had come to a falling market. Thus, if the sound goods sell for 
£20, and the damaged for £16, the difference in value would 
still be a fifth, and the sum to be paid by the insurer, would still 
be one fifth of the sum insured, that is to say, £30. The insurer 
would thus pay as before £6. The reason is, that the amount to 
be paid by tiie insurer, ought not to depend at all upon the rise 
or fall of the market, vvith which he has no concern. 2 Bur. 1167. 
Where no valuation is stated in the policy, the invoice of the 
cost, with the addition of all charges and the premium of 
insurance, is held to be the foundation upon which the loss is to 
be computed. 

Where insurance is effected on ship and cargo in one entire 
sum, and no cargo is taken on board and the ship is lost, so that 
the policy attaches on the ship only, the loss will be adjusted by 
allowing such a proportion of the sum which the insurers have 
underwritten, as the ship, the property upon which the insurance 
attached, bears to the whole named in the policy, viz. the ship 
and cargo. See Amery v. Rogers^ 1 Esp. R. 207. 

The valuation of property is conclusive only between the par- 
ties to the policy in which it is made. And, tlierefore, if A 
should insure $5000, on a ship, worth $10,000, at one office, 
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with a valuation of $5000, and, at another ofBce, with the 
same or a different valuation, should insure on the same ship 
1^5000 more, it would be ' no objection to his recovery on the 
second policy, that he had previously received j^5000 on the 
first. But the insured will not be permitted to recover on both 
policies together, more than the amount of his loss. See Bous^ 
field V. Barnes, 4 Camp. 228. • 

Where goods were insured in a vdlued policy, and were seized 
and oonfiscated by the enemy, and sold, and the assured, without 
making an abandonment, applied to the insurers, who immediate- 
ly paid 50 per cent, on account ; and afterwards the enemy's gov- 
ernment, decreed a restoration of one half of the proceeds of 
the sales of the goods insured to the foreign consignees, which 
half proceeds amounted to more than the whole valuation in the 
policy^ it was held tliat the insured were entitled to retain the fifty 
per cent, paid them by the insurers, as also the proceeds. For, 
having lost half of their goods, they were entitled to an indem- 
nity from the insurers, who have no concern with the amount of 
the half proceeds, which was so much increased by the state of 
the market, where the goods were sold. See Tunno v. Ed-^ 
wards, 12 East, 488. 

Sec X. Of return of premium. Asa general rule, where 
no risk has been run, the premium must be returned. And, 
therefore, where there is an insurance in an open policy, on 
goods, to a greater value than that of the goods, the surplus pre- 
mium must be returned. So, if a ship is arrived, before the pol- 
icy is signed, and the underwriter knows it, the policy is void and 
there must be a return of premium. But, if the policy is on a 
ship, ' lost or not lost,^ and both parties are ignorant of the safe 
arrival, the insurer may retain. So, if insurance is effected on 
goods represented to be on board, and in fact there are none, the 
insured is entitled to a return of premium. 1 Show. 156. 

If the risk is not run, there must be a return of premium, 
whether it is the fault or the mere pleasure of the insured. 

But if the risk is once commenced, there can be no return of 
premium, nor generally even an apportionment. As, in case of a 
deviation, the risk having once commenced, the insurer may re- 
tain, although he is discharged ; because he was once liable. 
However, where two voyages are virtually insured in one policy 
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at a joint premium^ if on one of the voyages, the risk has begun, 
but, on the other, for want of a compliance with warranties, be., 
no risk has ever commenced, there shall be an apportionment* 
The premium, to be returned in sqcb case, should be the diflbr* 
ence between the whole premium contained in the poh'cy, and the 
premium usually paid on that part of the voyage on which the 
policy attaches. See 1 Bl. R. 318. 3 Bur. 1237. Cowp. 
666. 

But, on an insurance for twelve months at a certain premium 
per month, if the ship is lost before the twelve months have ex- 
pired, still the insurer is entitled to retain the whole premium for 
the twelve months. Doug. 564. The rate per month is only a 
mode of computing the gross sum. 

And generally, where the premium is entire in a policy on a 
voyage, where there is no contingency at any period out or 
home, upon which the risk is to end, and no usage in relation 
to it ; although there be several distinct ports, at which the ship 
is to stop> yet the voyage is one, and there shall be no apportion- 
ment. 

Where insurance is made without any interest, and the pre- 
mium is paid, the insured cannot recover it back, after the safe 
^rival of the vessel ; and perhaps not after the vessel has com- 
menced the voyage insured. See Doug. 451. 3 T. R. 266. 

So, the premium paid on an illegal insurance, cannot be re- 
covered back ; though the insurer, in case of a loss, will not be 
compelled by law to make it good. 1 East, 96. In such cases, 
the law will generally leave the parties in the situation in which 
it finds them. 

Where a policy is void owing to the failure of the warranty, 
wS^but fraud, the insured is entitled to reclaim the premium ; 
but, in cases of fraud, the insurers are entitled to retain it. 1 
Johns. Cas. 310. 

Sec. XI. Of re-insurance and double insurance. At com- 
mon law, an insurer was at liberty to cause the property, which 
he had insured, to be insured again by other underwriters, in or- 
der to free himself totally or partially from the risk Which be bad 
assumed, by indemnifying himself in case of a loss, out of the 
subscription of the second underwriters. This, however, seems 
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to be discountenanced, as a wager policy on the solvency of the . 
insurer. But there appears to be another and perhaps better 
reason, which is, that i( re-insurance were a valid contract, it 
would lead to a pernicious species of gambling speculation. 
Thus, A would insure B's property at as high a rate as possible, 
and afterwards endeavor to procure insurance on the same prop- 
erty for himself, at as low a rate as he could, and then pocket 
the difference of the premiums, &c. &c. 

Double insurance is where a man, having effected insurance 
on certain property, causes it to be insured over again by another 
set of underwriters. This is not against law, but the insured 
ean only recover one indemnity, which he is entitled to do of 
either of the insurers at his pleasure ; and the insurer, who pays 
the loss, may demand a contribution of the other underwriters, 
in proportion to their subscriptions. 1 HI. 416. 1 Bur. 496* 

• 

Division II. Insurance against Fire, 

In this contract, the insurer undertakes to indemnify the in<' 
sured .against all damage and loss, sustained by the casualty of 
ifire. 

The insured must have an interest in the property ta be in^ 
sured, both at the time of insuring and at the time of the loss } 
otherwise, the policy will not attach. If the. interest is assigned 
before the loss happens, it does not carry the policy with it to 
die assignee ; nor can the policy be transferred without the ex- 
press consent of the office, because the contract is personal in its 
nature. Consequently, if there should be a loss after the assign-' 
ment of tl)e property insured, and such an assignment of the 
policy without the consent of the office, the office would be liable 
neither to the assignor nor to the assignee. Not to the assignee, 
because the underwriter never undertook to indemnify him ; not 
to the assignor, because he has sustained no loss, having previ- 
ously parted with his interest. 2 Atk. 554. 

In cases of insurance against fire, there is no return of premi- 
um, where the policy has once attached, and the risk commenced. 
Fraud, misrepresentation, and breach of warranty will render the 
policy void here, as well as in cases of marine insurance. See 4 
Mass. R. 337, 
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But an objection of this kind, is not supported, by showing 
contracts, affecting the formal title of the insured, in part only of 
the subject of insurance. See 4 Mass R. 337. 

If the insured should convey part of the property insured, or 
should convey the whole and take a reconveyance by mortgage 
to secure the purchase money, it would not avoid the policy on 
account of the want of interest. So, it seems that an alteration 
of a building, which does not increase the risk, will not avoid the 
policy. See Stetson v. Mass. M. F. L Co., 4 Mass. R. 330. 
See alsOf Langdon v. JVeip-York Ins, Co., 1 Hall, 236, in no^ 
tis. 

One who has purchased a house and lot, and is in possession 
under the contract, and has made a partial payment, and repaired 
the premises, has an insurable interest. McGivney y. Phanix 
Ins. Co., 1 Wendell, 86. 

The description of the property insured in a policy against 
loss by fire, is held to be a warranty that the property is as de- 
scribed ; and, if untrue in substance, the policy is void, though 
the misdescription arise from mistake, and there be no fraud* 
And, therefore, where a policy was efiected on stock in trade 
represented to be contained in a two story frame house JiJled tn 
Vfith brick, but which in fact was not filled in with brick, the pol- 
icy was held to be void. Fowler and ah v. the JEtna F. L 
Co., 6 Cowen, 673. 

The distinction recognized in England, is, that if there is a 
warranty it is part of the contract, that the matter is such as it is 
represented to be. The materiality or immateriality of it signi- 
fies nothing. The only question is as to the mere fact. See 
McMorran v. JSTewcmtle F. L Co., 3 Dow. 266. But> a rep- 
resentation, if shown to be whoUy immaterial, will not avoid the 
policy if not complied with. See ibid. Where buildings are 
classed for the purpose of proportioning the premium to the risk, 
and a building is represented to belong to one class, when it be- 
longs to another, for the purpose of obtaining insurance at a low- 
er rate, the policy will be void. See ibid. It seems, however,, 
even in the case of a warranty, that the policy will be good, if 
the misrepresentation is attributable solely to the insurers them- 
selves or their agents. See ibid. 

An omission to state any material circumstance, which would 
increase the risk or danger, or which would probably enhance 
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the premium, will avoid the policy, on the ground of a fraudu- 
lent concealment, though there may have been no actual fraudu- 
lent intention whatever. See Buff v. Turner, 2 MarshalPs R. 
46. 

In New-York it is held, that, a false representation is no breach 
of the contract; but, if material, it avoids the policy on the 
ground of fraud, or because the underwriter has been misled by 
it. Although, therefore, in the description a representation may 
differ very considerably from the actual state of the property in- 
sured, if such variation be not fraudulently intended, and does 
not in fact affect the rale of insurance, or change the actual risk, 
it can scarcely be deemed material. See the opinion of the 
Court in Jefferson Ins, Co, v. Cotheal, 7 Wendell, 72. 

Where there was a valuation of $9600 on 380 kegs of tobac- 
co, and 157 of them were consumed by fire, it was held that the 
insured was entitled to recover for those consumed, at the rate 
the whole number were valued at in the policy. 5 Johns. 368. 

In a policy of insurance against damage by fire, the sum stip- 
ulated in the policy, is not necessarily the amount which the in- 
sured is to recover in case of a loss ; but the insurance compa- 
ny are held to make good whatever loss the insured sustains, so 
far as the amount of the sum insured. But where a building 
standing on leased land, the lease of which was about to expire, 
was consumed by fire, it was held, that the insured were entitled 
to recover the whole sum insured, though if the building had 
been tiaken at its value to the owner, upon the supposition that 
he was under the necessity of removing it, its value would have 
been diminished greatly below the sum insured upon it. See 
Laurent v. the Chatham Fire In. Co. 1 Hall, 41. 

The reason assigned in the case cited i3, that '' the intrinsic 
value of the property at the time of its destruction,'' is the rule 
by which the indemnity is to be measured, without reference or 
regard to any special and adventitious circumstances, which may 
enhance or diminish the relative value or importance of it to the 
insured. '' It is the true and actual value of the tenement itself at 
the time, independently of its location, or the insecurity of the title, 
or the terms by which it is held, that the insurers agree to make 
good to the present proprietor, in case the loss or damage by fire 
happens during the continuance of bis ownership, and within the 
terms of the policy. See Aid» 
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Where the insurance is general on a building, or where a stor^ 
is insured jn general terms, all kinds of business may be carried 
on, and all kinds of goods or merchandize kept in the building, 
except such as are expressly prohibited. Langdon v. JVeuH 
York E. Ins, Co. 1 Hall, 226. The prohibition to use the 
building insured for the purpose of storing certain prohibited 
articles, as oil, rum, he. he. does not extend to small quantities 
kept in the building << for the purpose of ordinary retail," as one 
cask of oil ; one barrel of rum. The prohibition is intended to 
prevent the deposite of large quantities for the purpose of stor- 
age. See ibid. 

The construction of the description of the property contained 
in the policy, muFt be conformable to the true intention of the 
parties, and will not depend upon the literal meaning or intent 
of certain expressions of a general nature. Where a person 
who was not a linen draper, insured his " stock in traae, house^ 
bold furniture, lineUf wearing apparel and plate," by a policy 
against fire, it was held, that the word " linen" must be confined 
to household linen or apparel, on account of the other words 
which immediately precede and follow it. Linen subsequently 
purchased on speculation, therefore, was held not to be covered 
by the policy. Wntchom v. Langfordj ^c. 3 Camp. 422. 

Where a policy refers to certain printed proposals, as the condi- 
tions on which insurance is efifected, those proposals are to be con- 
sidered as part of the policy. 6 T. R. 710, Worsley v. Wood^ 

Where the insured agreed to pay the premium as long as die 
insurers should agree to accept the same, within 1 5 days after 
the expiration of the preceding term ; and it was stipulated that 
no insurance should take place till the premium was actually paid ; 
and a loss happened within fifteen days after the expiration of one 
term and before the premium for the next was paid, it was held 
that the insurers were not liable though the insured tendered the 
premium within the fifteen days. Tarlton v. Stanifortkj 5 T. 
R. 695. See also Salvin v. James^ fyc. 6 East, 571. 

With regard to the clause contained in some policies, that, *^ ia 
case of any other insurance upon the property hereby insured, 
whether prior or subsequent to the date of this policy, the in- 
sured shall not in case of loss or damage, be entitled to demaqd. 
or recover on this policy, any greater portion of the loss or daift* 
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age sustained, than the amount insured shall bear to the whole 
amount insured on said property," it has been held ; 

1. If there are several policies containing this clause, each of 
them is liable to pay its rateable proportion of the loss, and no 
more, without any reference to the question whether the other 
policies have paid any thing or not, or whether they have paid 
enough to cover the whole loss or not, or whether the insurers 
respectively have notice of all the policies at the time or not. 

2. If the insurers on a policy containing this clause, should 
pay the whole loss, without notice of the other policies, they 
could recover no contribution from the other insurers. If they 
have any remedy, it must be an action to recover back from the 
insured the excess which they have paid under a mistake* 

3. Where some of the policies contain this clause and others 
do not, if the whole loss is paid by those which do not contain 
the clause, it will be a good defence for those policies which 
contain it, to an action by the insured against them for their rate- 
able proportion. The reason is, that the policies containing the 
clause will be held to contribute to those which do not, where 
the loss is whojly paid by the latter. 

4. Where none of the policies contain such clause, it will 
merely amount to a case of double insurance ; the insured will 
be entitled to recover but one indemnity ; and the insurers will 
be held to contribute. See Lticas v. Jeff. Ins. Co.^ 6 Cowen, 
635. 

Where one of the conditions annexed to the policy is, that, 
"all persons insured, &c. are forthwith to give notice to the 
Company, and as soon after as possible, to deliver in as particu- 
lar an account of their loss or damage, be. as the nature of the 
case will admity?' &c. fcc, it is held that, it only requires reasonable 
notice to the underwriters, so that they may be enabled to form 
some estimate of their rights and duties, before they are obliged 
to pay. It is, therefore, liberally expounded, and is construed to 
require only the best evidence of the fact, which the party pos- 
sesses at the time. JSTorton v. R. and S. Ins. Co., 7 Cowen, 
645. In the case cited, all the papers furnishing details were 
consumed with the goods, and the Court held, that a statement 
of the gross amount lost^ with the circumstances of the Toss, were 

sufficient. 

17 



258 INSURANCE ON LIVES. 

In aa action on a policy, it will be a sufficient defence, that 
the insured set fire to the insured premises himself, wUjulJy ; 
but it must be clearly proved in the same manner as on an in- 
dictment for Arson. Thurtell v. Beaumontj 8 Moore, 612. 

To bring a loss within a policy against loss by fire, there must 
be an actual fire, and the damage must proceed from it. If the 
Iqss| arises from heat occasioned by mismanagement of appara* 
tus without actual ignition, it will not be within the policy. Au$^ 
tin V- Drewe^ 6 Taunt. 436. 



Division III. Insurance on Lives. 

By an insurance upon a life, the underwriter agrees, iha^ if 
the person, whose life is insured, dies within a certain time, he 
vi'iW pay to the person in whose favor the insurance is made, a 
certain sum of money. The person, in whose favor the insur- 
ance is made, must have an interest in the life insured, other- 
wise, the policy being a mere wager, will be void. 

For this purpose, a legal claim for a debt is sufficient. Thus 
the holder of a note may insure the life of his debtor. But if 
the note is void^ as being given for an illegal consideration, as 
gaming, fcc, the policy also will not hold. 

But, if the note is given by an infant, the holder may insure 
the infant's life because the note is merely voidable. Park, 432. 

Generally, any creditor may insure the life of his debtor. 9 
East, 72. But, if the representatives of the deceased pay the 
debt, the insured cannot recover against the insurers on the poli- 
cy. Ibid. 

Where a person is mortally wounded before the expiration of 
the time, for which the life is insured, but dies after, the insurer 
will be discharged. 1 T. R. 260. 

Where a person whose life is insured, goes to sea, and is nev- 
er afterwards heard of, it belongs to the jury to determine wheth- 
er he died before or after the policy expired. 

Where there is no warranty, the insurer runs the risk of its 
being a good life. But concealment of circumstances then be- 
comes more material. 1 Bl. R. 312. 

Where the warranty is express, that the person is in good 
health, it does not mean, that the person is perfectly free from 



INSURANCE ON LIVES. 25d 

the seeds of disease. Nor, if he has a particular infirmity, will 
the insurer be discharged, if it has no necessary tendency to 
shorten life. 1 Bl. R. 312. 

But an omission to state circumstances, which naturally abridge 
life, would be considered as fraudulent, and would render the 
pdlicy void* 

' It is not necessary, that a concealment of a material fact should 
be with a fraudulent intention, in order to make the policy void ; 
but, if the fact is in the knowledge of the insured, and is mate- 
rial to the risk, and is not communicated to the insurer, tliQUgh 
the insured may be wholly innocent of fraud, and may suppose 
the fact to be immaterial, it will avoid the policy. Whether a 
fact is or is not material is to be determined by the jury. The 
rule is the same with regard to the insurance of life or property. 
See Ldindenaw v. Desborough, 8 Barne. and Cres. 586. 

A man, subject to the gout, may be a good life, if not actually 
afflicted with it at the time of insuring. 

And there appears to be no reason, why the same rule may 
not be extended to any other chronical complaint, not immedi- 
ately dangerous. 

In insurance upon life, there is no return of premium, if the 
risk has once commenced. And, therefore, if a man should 
commit suicide the day after effecting the insurance, the insurer 
would be entitled to retain the premium. 

Where a creditor procures insurance on the life of his debtor, 
it is considered merely as a contract to indemnify the creditor 
from the probability of the loss of his debt, in case of the death 
of the person, whose life is insured. If, after the death of such 
person, therefore, his executor should pay the debt, from what- 
ever source the funds may have been derived, or, if it should be 
paid by any third person, the creditor voluntarily accepting it, 
no action could be maintained on th<3 policy. So, if the demand 
were satisfied in part, the action can be sustained on account of 
the balance only. See Godsall v. BolderOj 9 East, 72. Hamtl- 
ion V. Mendes^ 2 Bur. 1210. 

If the creditor in any such case, charges the premiums to the 
debtor, )^ho pays them, and afterwards the debt is discharged, 
and the debtor dies, his executors will be entitled to recover on 
the policy. See Holland y. Smith, 6 Esp. 11. 
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A person baving a claim against an infant, may insure the in- 
fant's life, though the security may be voidable. Because, in- 
fancy is a personal privilege, of which none can avail themselves 
but the infant, and he may not avoid it. So, it seems a trustee, 
though not beneficially interested, may insure. See Peake^ 151. 

\Where there is no warranty, that the person whose life is in- 
sared is a good life, the insurer takes that risk upon himself. 
But any concealment of material circumstances will invalidate 
the policy. But, if the life is warranted good, a conceatoent of 
circumstances will not be so fatal, as if it were a case of com- 
mon insurance. 5ee Ross v. Beadshaw^ 1 Wm. BI. 313. 
Park on Ins. 582. 

Where insurance is eiSected on the life of A, for the benefit of 
B, and the insurers act on the representation of A, who is guilty 
of any material concealment or misrepresentation, the policy will 
be void, and B will not be able to maintain an action on it though 
be was not privy to the representation. Maynard v. Rhodes^ 5 
Dowling and R. 266. 



LAW OF SHIPPING. 261 



CHAPTER V. 

Law of Shipping. 

Skc. 1. Of owners. 1. Of the title to, and property in a ship. 2. Of the 
powers and rights of part owners. 3. Of the liability of the owners for the 
acts, and on the contracts of the master, &c. — Sec. II. Of the master. 1. Of 
his general power and duty. 2. Of the master's authority over the seamen, 
and his liability for their acts. 3. Of the mate and the rest of the mariners, 
«nd of their wages.^Sec. III. Of bills of lading.—Sec. IV. Of Charter 
Parties. 1. Coyenanta on the part of the owners. 2. Covenants on the part of 
the freighter. 3. Of the Supercargo. 4. Of freight. — Sec. V. Of general 
average. 1. What shall and what shall not contribute. 2. The mode of ad* 
Jnstment. — Sec. YI. Of Salvage. 

Sec. I. Of Ovmers. 

1. Of the title tOj and property in a ship* A person may be 
the owner of a ship, either because be has caused her to be 
built, or, because be has pui chased her, or, because she has been 
condemned to him as captor, as lawful prize. But, in any of 
these cases, to entide the owner to the privileges, which belong 
to the owner of an American ship, he must comply with the va* 
rious provisions and enactments of the Act of Congress of 1 792, 
and the other acts in addition thereto, in relation to the registry 
of vessels. It does not, however, come within the limits of this 
work, to give an abstract of these acts ; or, of those in relation 
to the employment of seamen in the merchants' serWce, though 
some of their numerous regulations may occasionally be referred 
to. In order to have a just and accurate knowledge of them, it 
is indispensably necessary^ that the acts themselves should be 
consuhed. 

For the mere purpose of transferring the interest in a ship, a 
common bill of sale, accompanied with a^ delivery of the ship 
itself at the time, will be sufficient. But, in order to entitle the 
ship to the privileges of an American vessel, it will appear by 
reference to the Act of Congress of 1792, that the instrument 
or bill of sale, by which she is transferred, should recite the cer- 
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tiGcate of registry at length. It is necessary, also, at every 
transfer of the ship, that the certificate of registry should be de- 
livered up to she Collector, and a new one taken out. The 
same rule is applicable, where one part owner transfers his share 
to another. Story's Abbott, 62. These requisitions must be 
strictly complied with. For, if the certificate of registry is re- 
cited inaccurately, the ship will lose the privileges of an Ameri- 
can vessel ; and if the former certificate is not delivered up, ex- 
cept where it is destroyed, lost, or unintentionally mislaid, of 
which an oath must be taken and subscribed in the presence of 
the collector, the owners will forfeit five hundred dollars. A new 
certificate of registry must also be taken out, if the vessel 
should be altered in dimensions, or in the mode of rigging; as, 
from a brig to a ship, &c. he. See the Act of 1792, Sec, 14. 

If a vessel is sold while she is at sea, and delivery at the time 
of executing the bill of sale, is consequently impracticable, the 
sale will be good, provided the purchaser takes possession of her 
as soon as she returns. But, if he neglects to take possession of 
her, when she returns, though he may haye paid a valuable con- 
sideration for her, a creditor of the seller may attach her, and 
the attachment will prevail against the purchaser. 8 Mass. R. 
287. 15 Mass. R. 477. 6 Mass. R. 422. 

In order to prevent such attachment, however, it does not seem 
necessary, though without doubt, it will be more safe, if the ves- 
sel arrives at a distant port, to send to it and take possession of 
her ; for, the purchaser has a reasonable time for that purpose, 
after the vessel arrives at her proper port. 1 Pick. 389. What 
is a reasonable time, depends on the circumstances of each case. 

But, in tte case of a second sale of a vessel at sea, where the 
second purchaser pays a valuable consideration, and has no no- 
tice, that the vessel has been previously sold to another person, 
the interest in the vessel is not completely transferred, until pos- 
session of her is taken. So that, if the second purchaser in such 
a case is able to get possession of the vessel first, he will hold 
her against the first purchaser. 12 Mass. R. 54. 

In general, the same rules apply, where a vessel is mortgaged 
while she is at sea. But where there is an agreement in a mort- 
gage, that the mortgagor shall retain possession of the ship until 
the time limited lor the repayment of the loan, the mortgage will 
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be good without taking possession until that time ; because, by 
the terms of the instrument, be is not entitled to the possession, 
until then* • 1 Pick. 288, 389. 

By the additional Act of 1803, Ch. 71, Sec. 3, a registered 
ship or vessel sold, wholly or in part, while without the limits of 
the United States, will retain the privileges of an American ^hip, 
if the requisites of law, in order to the registry of ships or ves- 
sels, shall be complied with and a new certificate of registry ob- 
tained for such ship or vessel, within three days from the time, 
at which the master, or other person having the charge or com- 
mand of such ship or vessel, is required to make his final report 
upon her first arrival afterwards, agreeably to the act to regulate 
the collection of duties, he. 

Though it does not seem clear, that a sale of a ship may not 
be efifected by a mere delivery of her, if nothing more is con* 
templated than the transfer of the property in 'her ; yet the prop^ 
erty is always evidenced by written documents, which not only 
furnish the owner with proof of it, but also enable him to dispose 
oi the ship when at sea, or in a foreign port, in the manner be- 
fore suggested. In 8 Pick. 86, it is held, that at common law, 
however the rule or practice may be in Admiralty law, a bill of 
sale is not necessary to make a valid transfer of the property in 
a vessel, between the parties. However, 

The purchaser of a ship, which is at sea, or in a foreign port^ 
always takes her subject to all incumbrances upon her, made be- 
fore notice of the purchase. 6 Mass. R. 422. And therefore, 
if a ship is h^'pothecated abroad after such sale at home, the hy- 
pothecation will take place of the sale } i. e., the purchaser must 
take her subject to the hypothecation. Ibid. 12 Mass. R. 58. 

For the same reason, where a ship, owned by partners, was 
sold while abroad, by one of the partners at home ; and after- 
wards the other partner, who was in possession of her abroad, 
sold her, and delivered possession of her to another purchaser, 
who had no notice of the previous sale, the second sale with de- 
livery, was held good against the first without it. 12 Mass. R. 54. 

In general, it does not seem quite safe, where a vessel belongs 
to a partnership, particularly, if she is not registered in the name 
of the partners as afirmy to take a bill of sale of her, executed by 
one of the partners only. In any such case, it is recommended, 
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if all the partners are at home, to have the bill of sale exeeoted 
by all, whether the ship is at sea or in port. For, if thej are all 
at home, there seems to be no reason, why they should not all join 
in the execution of the bill of sale ; and if one of them is abroad, 
and the vessel is also abroad, though not in his possession, it is ap- 
parent, that he may sell the ship, by a bill of sale, executed for a val- 
uable consideration, just as well as the partners at home. If this 
should be the case, it is apparent, that the purchaser who should 
first gain possession of the vessel would hold her against the other. 
Where a ship belongs tp two or more, who are not partners, 
tliey are merely tenants in common with regard to her. For, the 
circumstance, that each has a share in the same vessel, does not, 
of itself, make them partners, in relation to her, though they may 
become partners, if they choose to be so, in relation to the i^ip 
alone, as well as any thing else. But if they are merely part 
owners, and not partners, neither of them will be able to transfer 
any thing more than his own share ; and on the death of one of 
them, his share will go to his representatives ; but if they are 
partners, and one dies, his share of the vessel will go to the sur- 
viving partner, and he will be held to account for it to the execu* 
tor, or administrator of the deceased. 

As a part owner of a ship is not necessarily a partner ; if one 
part owner, as ship's husband, should advance money to enable 
the ship to proceed* on her voyage, he may sue the other part 
owners separately for iheir respective shares of the expense. See 
Melme v. Smith, 7 Bing. 709. 

Under Sec. 16, of the Act of 1792, for the registry of ships, 
if a registered ship is sold wholly or in part by way of trust, &c« 
to any foreign citizen or subject, without disclosing the same in 
the manner directed in the act, the ship, &c. shall be forfeited* 
' The share of any part owner, however, who is wholly igncmmt of 
' such sale, is exempted from this penalty. One American citizen^ 
however, may be the legal owner of a ship, while there is ao 
equitable title in another i and therefore a mortgagee may take 
out a register in his own name, notwithstanding the mortgager's 
equity of redemption. Story's Abbott, 33, in Tiotisy cites I Mason, 
360. 

By the general words made use of in a common bill of sate 
of a ship, the boat will not be conveyed. Where it is intended 
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to convey the boat, it is proper that it should be expressly named. 
Beawes, 56, cites Rol. Abr. 530. So, it has been held that bal- 
hst will not pass under the words * ship and all her furniture ;' 
it ought to be expressly named, ifttd, cites Leon. 46, 47. 

Where a man gets possession of a ship, without lawful authori- 
ty or title, he shall be held answerable for such profit as the ship 
might have earned. 1 P. Wm. 395. Beawes, 57. This rule 
would of course apply, where a man purchases a ship of another, 
who has neither tide to her, nor authority to sell her. 

Where a vessel, which had become liable to forfeiture by be- 
ing registered as an American vessel, when she was partly owned 
by a foreigner, had afterwards been sold for a valuable considera-^ 
tion to a person ignorant of the transaction, his title was held 
good against the United States. 2 Peters, 452. 

2. Of the powers and rights of part owners. Where a ship 
is owned by a number of persons in shares, the majority in valtte 
of the part owners, may either employ her themselves, or may let 
her to freight, provided they give security to those who disagree, 
either to bring back the ship, or pay them the value of the shares. 

If tlie dissenting part owners, being the minority in value of 
the shares, happen to have possession of the ship, the majority 
may apply to the Admiralty for a warrant, to have her delivered 
to them, for the purpose of fitting her out to sea, on giving such 
security. When they have thus obtained possession of her, they 
may fit he^out at their own expense, and the other part ov^ners,. 
who disagree to the adventure, will not be accountable for any* 
part of it ; neither will they be entitled' to receive any of the^ 
ship's earnings. If the ship should be lost, the adventurers must, 
make good to the dissenting part owners, the loss of their shares, 
agreeably to the stipulation which they have given. 2 Peters, 288^ 

But, if the majority in value, having the ship in their posses-^ 
flion, are about to fit her out on a voyage without the consent of 
the rest, these last, for their own security ought to apply in like 
manner to the Admiralty, as they have a right to do, to compel 
the mlajority to give security in the manner before suggested, 
either to bring back the ship in safety, or, to pay them the value 
of their shares. If they do not jmake such application, it does 
not seem clear^that they will have any remedy m case of a loss. 
iSee Abbott, 70, tn notis. 
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But, if the majority in value do not see fit to employ the ship, 
it seems, that it is not in the power of the minority, to take the ship 
out of their possession for the purpose of fitting her out and em- 
ploying her. Beawes, 55. 

Where two persons are part owners of a ship, in equal shares, 
and one gets possession of her, and is about to fit her out, with- 
out the consent of the other, the other may in like manner apply 
to the Admiralty, for the purpose of obtaining security for his 
share of the ship. But, if he is willing that the ship should be 
thus employed, there seems to be no reason, why he may not de- 
mand an account of the ship's earnings, half of which, after de- 
ducting the expenses of outfit, he would be entitled to receive. 

But, if the part owner in possession, will not employ her, and 
sufifers her to lie useless at the wharf, what remedy can the otlier 
part owner have ? According to some, the court, on application, 
will cause the vessel to be delivered to him, for the purpose of 
being fitted out on a voyage, on his giving security, as before. 
2 Peters, 288. 

Where a person, having no legal title to a. ship, is in possession 
of hef, and is about fitting her away, it seems the Court of Ad- 
miralty will interpose in like manner to detain the ship until secu- 
rity is given. Abbott, 74. 

Where repairs are necessary, one part owner, by ordering re- 
pairs, may bind the rest, unless they expressly dissent. But one 
part owner can only insure his own share, unless he has authority 
from the rest. 5 Bur. 2727. 

But one part owner, who is partner to the rest^ in the owner- 
ship of the vessel, may insure the whole ves^sel, and bind the firm 
by so doing. See Story's Abbott, 76. 

Though generally, each part owner is liable for all the repairs, 
and not for his own proportion only, yet, it seems, where the b- 
surers of a ship become owners of her, by an abandonment of 
her on a total loss, each is liable for any repairs or necessary sup- 
plies afterwards furnished, in proportion to the amount he has in- 
sured, but no more. 

In such case, they become owners from the time of the loss 
which gives rise to the abandonment, and not from the abandon- 
ment itself, and are consequendy liable as owners, on all contracts, 
made by the master after the loss and before the abandonment. 
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upon which the insured would have been liat^le if there had been 
no abandonment. See Story's Abbott, 84, in notis. 

3. Of the liability of the owners for the acts and on the con-* 
tracts of the master^ and for repairs^ supplies^ 4^c. 

As the owners appoint whom they please for master, they are 
liable for his misconduct, and are held to make satisfaction for all 
damages, that arise from his fraud, negligence or incapacity. 
Beawes, 104. 

And therefore, if the master injures another ship from careless- 
ness or want of skill, his owners will be liable for it. 2 New R. 
182. A pilot also, is considered as the agent of the owners, and 
they are liable for his acts. See 8 Pick. 23. But the owners 
will not be liable for any acts of the master, which are not per- 
formed in the course of his employment as master, 1 5 Mass. R. 
370. 

So, the owners are bound by every lawful contract, made by 
the master in relation to the employment of the ship, where it 
does not interfere with any contract, previously made by the own- 
ers themselves. For, the master's authority does not extend so 
far, as to enable him to substitute for the contract of the owners, 
another made by himself. See 1 1 Mass. R. 99. Neither will 
the master be able to bind a dissenting part owner, who has given 
express notice of his dissent to the whole adventure. Abbott, 91. 

Nor will the owners be held by any contract, made by the 
master for the employment of the ship out of her usual course. 
Abbott, 96. 

But, if goods delivered to the master for transportation, with- 
out the knowledge of the owners, are lost, the owners will be lia- 
ble. Abbott, 95. And generally, if goods are lost through the 
, misconduct of the master, in the course of his employment as 
such, the owners will be liable for them. 8 T. R. 531. 

The law implies a duty in the owner of a vessel, to proceed 
without unnecessary deviation in the usual and customaby course 
of the voyage. If, therefore, the master deviate without justifia- 
ble cause, and the cargo is lost, the owners will be held liable. 
Davis V. Garretty 4 Moore and Payne, 540. 

With regard to the liability of the ship owners for repairs and 
necessary supplies, it may be considered as a general rule, that 
they will be liable for all necessary repairs furnished or made 
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upon the ship, whether at home or io a foreign port, if procured 
by the owners themselves, or one of them, or by the ship's hus- 
band, or by the master, whether on the credit of tlie ship itself 
without any express contract, or by an express contract in the 
same of the owners. See 11 Mass. R. 36. 

If, however, the contract is made expressly with another per- 
son on his single responsibility, the owners will not be liable on 
that contract. Ibid. The express contract in that case prevents 
the implied one, which would otherwise be raised on the part of 
the owner, to pay for the repairs. And therefore, where a per- 
son had agreed for the purchase of a ship, and befare the title 
was completely transferred, ordered the master to take her to a 
jshipwright to be repaired, he, the purchaser, was held liable for 
the repairs, though the legal ownership was in the seller at the 
time when the repairs were ordered. See 8 East, 10. 

So, on the other hand, where the seller, previously to the sale 
of a ship, had given an order for certain stores, and had sold the 
fihip before they were delivered on board, the purchaser, though 
his title was complete at the time of the delivery of the goods, 
was held not to be liable for them, because the seller was liable 
pn his express contract. iS>ee ibid. 

But, where there is no express contract to pay for necessary 
.•supplies and repairs, the owners will be liable on an implied con- 
tract, if those supplies and repairs, are furnished or made by^the 
order of the person having the lawful control of the ship at the 
time ; as, a partner, or ship's husband, &c., while the vessel is 
lying in port, or the master, or other agent or consignee, while 
she is abroad in a foreign port. See 6 Mass. R. 163. 11 Mass.i 
R. 34. Those persons, who have the legal ownership at the 
time when the repairs or supplies are obtained, will for this pur- 
pose be considered as the owners. Thus, if the owners sell a 
ship while she is abroad, and the master procures supplies or re- 
pairs after the sale, the purchasers of the ship, being the legal 
owners at the time, will be personally liable, and the former 
owners will be discharged. 6 Mass. R. 163. 11 Mass. R. 34. 
It will hot vary the case, that the person furnishing the supplies, 
has no notice of the sale } nor that the former owner's name ap- 
pears on the enrolment ; since he may show, that he actually 
was not owner at the time. 4 Pick. 458. 
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So, where a ship is insured, and on the happening of a total 
loss, is abandoned to the underwriters, if any necessary repairs 
or supplies are provided for the ship, not only after the abandon* 
ment, but after the loss which led to it, the underwriters will be 
liable/ for them. But each underwriter will be answerable only 
for bis own proportion of ihem, to be ascertained by the amount 
which he has underwritten, compared with that of the other un- 
derwriters. See Story's Abbott, 23, 84, in notis. 

And therefore, it appears, that a person may be charged for 
repairs, 8cc., either because he has made an express contract for 
them ; or, because he has the legal ownership ; or, because he 
holds himself out as the legal owner, and the supplies, &c., are 
furnished upon his credit as such. See ibid, cites 16 East, 169«. 
2 Bing. 179. 

Repairs, ordered in port by the owners, or one of the part 
owners, or by the master, without any express contract to pajr 
for them, will he charged to the owners generally, and not tx> 
ihe master, nor to the part owner alone directing the repairs. 

For one part owner ordering repairs or necessaries for the 
ship, may bind the rest. 6 Mass. R. 163. 11 Mass. R. 34. 

In general, each of the part owners will be liable for all the 
Impairs and necessaries, made or furnished for the ship, and not 
for his own proportion only. But it is presumed, that this wiU 
BOC extend so far as to render a part owner liable, who has pre* 
▼iously given express notice to the person applied to for such 
supplies, that he will not pay for them. 

Where a tradesman has received from some of the part owners 
the amount of their proportions of the supplies, which he has fur- 
Dtsbed, if he does not expressly discharge them, they will still be 
liable for the rest. Abbott, 84. But if he should settle with 
ike ship^s husband, and take his bill in payment, the other part 
owners will be discharged, even though the bill should be dishon- 
ored, io Mass. R. 47. However, it is held otherwise in New- 
York. 7 Johns. R. 311. 

In the case, Robinson v. Read, it was held, that a tradesman^ 
who had furnished goods to a ship, and sent his account to the 
owner's agent, who then had funds of the owner in his posses- 
noHf did not, by taking of the agent, his acceptance at three 
months, deductmg discount, and afterwards when it became due^ 
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renewing it, adding interest, and renewing it in like manner a 
third time, where it was dishonored, lose bis right to resort to 
the ship owner for payment. 9 Barne. and Cres. 449. 

And though the owners should furnish the master with ready 
money, to buy provisions for a ship, still if he should buy them on 
their credit, they will be liable. For, how is the seller to know 
in such case, whether the master has ready money furnished him 
for that purpose or not- See 2 Vern. 643. However, there 
can be but little doubt, that, if the tradesman had notice, that 
the master was so furnished, he could not render the owners lia- 
ble, by collusion with the master. 

The owner of a ship is liable for money advanced to the mas- 
ter expressly for the use of the ship^ provided the supply be ne- 
cessary, and is so applied, but he is not liable for money bor- 
rowed by the master, generally^ even though it should be actu- 
ally expended by him in the necessary use of the ship. He is 
liable to the master only. See Rocher v. Busker^ 1 l^tarkie, 27. 
Palmer v. Gooch, 2 Starkie, 428. Monk v. Whiltenbury^ 2 
Moody and Malkin, 81. 

Where a ship is in the hands of a consignee in a foreign port, 
and needs repairs, the consignee, if he does not intend to be 
personally liable for such as he orders, should give the names of 
the owners, and should state in express terms, that he will not be 
held for the payr^ient. The necessity of the case, if the con- 
signee has no express authority for that purpose, will give an au- 
thority to order the repairs on behalf of the owners, and they 
will be answerable, because of the benefit which they derive 
from them. See 1 1 Mass. R. 38. 

Yet it seems, according to the same authority, that an owner 
here, having an agent or consignee abroad, will not be liable on 
an implied contract, to the mechanics who are employed to make 
the repairs. The mechanics in such case, can only look to the 
master, who alone has an authority to bind the owners personally^ 
without an express contract. 

In general, a merchant, who is applied to, to furnish supplies 
for a vessel on her voyage and from home, may either furnish 
them on the credit of the vessel, by taking an hypothecation ; 
or, may contract with the roaster personally on his credit ; or, 
may furnish them on the credit of those who are owners at the 
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time. For the owners will be bound, because they will have 
the benefit of them. 6 Mass. R. 165. But, it must be un- 
derstood, that these supplies can only be contracted for by some 
One having authority, express or implied, for that purpose, from 
the owners. 

Where one part owner has paid for all the repairs made upon 
a ship, it does not seem clear, whether he has, or has not a lien, 
on the shares of the other part owners, for the amoifnt of their 
proportions. See Stoiy's Abbott, 79 and 80, in notts^ where 
vdrious authorities are cited. 

.^or does it appear to be decided whether, generally, a morC* 
gagee not in possession of the ship mortgaged, shall be liabld 
for the amount of repairs, &c. See 1 5 Mass. R. 477. 1 1 
Mass. R. ^7. See, also, Story's Abbott, 19, and the cases there 
cited. But if, agreeably to thp law maxim, the person who is to 
have the benefit of the repairs, shall pay for them, there seldom 
can be much ground for controversy, where that point tan be as-- 
curtained. 

In England, a mortgagee of a ship not in possession, is not 
liable for goods supplied for the ship under the authority of the 
mortgagor, who continues in possession as managing owner. 
Briggs V. Wilkinson, fyc. 9 Dowl. and Ryl. 871. 

If a ship, while undergoing repairs in the dock of the ship- 
wright who repairs her, is burnt by mere casualty, before the re- 
pairs are completed, the shipwright will still be entitled to receive 
his pay for what he has done, unless there is some usage to the 
contrary. See 3 Bur. 1 692. 

The owners, or the majority in interest, have a right to dis- 
miss the master at discretion, even though he is a part owner. 
But, it seems, where there is an equality of interest in favor of 
bis continuance in that capacity, the Court of Admiralty will not 
entertain an application to dismiss him. Frick's Commerce, 87. 
Story's Abbott, 75, 1 33, in notis. But if wrongfully dismissed 
he will be entitled to damages. 2 Peters, 403. 

Sec. IJ. Of the Master. 

1. Of the master^s general power and duty, A master is 
appointed to the command of a vessel, under a supposition, that 
he has sufficient intelligence and capacity, as well as fidelity and 
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integrity, for the proper performance of the trust. For such 
qualifications, he in fact, undertakes, by his acceptance of the 
office, and therefore, is held accountable to his employers for all 
losses, which arise from fraud, negligence, ignorance, or want of 
skill. See Beawes, 104, dies Hobart, 1 1. 

But the master's liability as a common carrier, extends much 
further. For, as soon as goods are put on board the ship, at 
whatever pllice he may happen to be, the master is responsible ; 
and, if any of them are purloined, lost, or damaged, he must 
make it good. Because, ail things delivered into his custody, 
are at his risk, and he must see them forthcoming at bis peril ; 
and, in case of any loss whatever, which does not arise from the 
act of God, or from the enemy, or from the perils of the seas, 
be will be held to make it good. In case of a loss by fire or 
thieves, he will be liable, as a common carrier. Beawes, 105, 
dies Raym. 220. 1 Mod. 86. 

It is the duty of the master in all cases to provide ropes, Sec., 
proper for the actual reception of the goods into the ship. And, 
if a cask be accidentally etaved, in letting it down into the hold 
of the ship, the master must answer for the loss. The ship must 
also be furnished with proper dunnage, that is, pieces of wood 
placed against the sides and bottom of the hold, to preserve the 
cargo from the effects of leakage, according to its nature and 
quality. And care must be taken by the master, unless by usage 
or agreement, this business is to be performed by persons hired 
by the merchant, so to stow and arrange tlie different articles of 
which the cargo consists, that they may not be injured by each 
other, or by the motion or leakage of the ship. And more must 
not be taken on board, than the ship can conveniently carry, 
leaving room for her own furniture, and the provisions of the 
crew, and for the proper working of the vessel. Neither may 
the master take on board any contraband goods, whereby the 
ship and other parts of the cargo may be liable to forfeiture or 
detention. Abbott, 222. 

If any damage happens in delivering goods, either in lighters 
or otherwise, the master is answerable. But, when the goods are 
once out of his custody, he is no longer so. And, if the same are 
to be conveyed from the wharf to the vessel, and are embezzled 
or lost, before they come into his custody, the wharfinger, or per- 
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0OD carrying them, will be answerable for them, and not the mas- 
ter. See Beawes, 11]. But, if he receives goods at the wharf, 
or shall send his boat for them, and they happen to be stolen, he 
must answer for them. 

It has been held, that, if the master is an infant, and has con** 
iracted to bring goods to a port and there deliver them, but does 
not, and wastes them, he may be sued in the Admiralty, because 
this is not a mere breach of contract. Ibid^ cites Rol. Abr« 530. 

The master has a general implied authority to contract for the 
owners, and bind them by contracts in relation to the employ-* 
ment of the ship ; so as they are not inconsistent with the usual 
employment of it and do not interfere with any previous contract, 
made by the owners, or with any ejcpress authority given to 
another person for that purpose* This rule extends to purchase 
ers, who have bought the vessel during the voyage, whether be^ 
fore or after the master has made such contracts. See 6 Mass# 
R. 422. 1 Pick. 389. See, also, 15 Mass. R 370. 16 Mass. 
R. 336. 

But the master of a trading ship cannot bind the owners, by 
an engagement to carry goods free of freight. 1 Taunt. 391. 

When abroad in a foreign port, where the owners have no 
known agent appointed for the purpose, the master has an implied 
authority as to fitting out, supplying, and manning of the ship. 
But, in order to bind the owners, the supplies and repairs should 
appear to be necessiary. For the implied authority of the mas- 
ter is to provide necessaries only. If, therefore, a person trusts 
bim for any thing not necessary, the owners will not be liable. 
But for necessaries the owners will be liable, and if bills, drawn 
on them by the master for the amount of necessaries are disbon-* 
ored, an action will lie against them. 2 Caines, 77. 

During the voyage, the master has power to hypothecate the 
ship for necessary repairs. This power results from the exigen-' 
cy of the case } since, for want of them, both ship and cargo 
might otherwise be lost. For the same reason, the master may 
also hypothecate the cargo, under the same circumstances of 
necessity. Beawes, 111, 112. 

But, it seems, the master's authority is limited by the necessity 
of the case. For, if he takes up money without necessity, he 
mlone will be bound ; and, if he takes up more than sufficienti 
the owners will not be liable for the coccess* 

18 



# 



>74 LAW OF SHIPPING. 

For the same reason, the master cannot hypothecate the ship 
or cargo, for a debt of his own. 

The necessity should happen abroad; otherwbe, generally, 
the master has no authority to hypothecate the ship and cargo. 
And, therefore, where the master is also a part owner ; and the 
vessel is freighted, and it is necessary to raise money to buy pro* 
visions, yet he cannot sell or hypothecate any more than his own 
share of the ship even for that purpose, while she is lying in port 
at home. See Ld. Raym. 1 52. 

The question, whether the master has power, under any cir^ 

cumstances, to sell the ship, without expreu authority for diat 

purpose from the owners, does not seem to be settled. But, the 

law acknowledges no such authority, except in cases of such 

urgent and extreme necessity, as would seem to set the law 

itself at defiance. But the question is, not whether the ma^er 

would be liable to an action for damages, for selling the ship 

without necessity, which damages if any were recovered, ought 

to be measured by the value of the ship to the owners, in the 

condition she was in at the time of sale ; but, whether in case of 

such sale the master could convey a good title to the purchaser ; 

and the law is so far distinctly settled that he could not, except 

in cases of absolute necessity. See this subject discussed^ Story's 

Abbott, 10, in notis. See 1 Sid. 553. 2 Pick. 249. See, aUo^ 

9 Pick. 466, where it is held, that a master has no right to sell 

the ship, except in cases of extreme necessity, where he can 

have no opportunity of consulting his owners. 

It seems, too, that, in cases of extreme necessity, where mo^ 
ney cannot otherwise be obtained, or where otherwise,' there 
would be a loss of the goods sold, the master may sell a part of 
the cargo. See Beawes, 112. Sal. 34. 17 Mass. R. 478. 
6 Binney, 262. 

With regard to the master's lien ; according to some authori- 
ties, the lien of the master extends as far as the liability he is 
under to the creditors of the ship ; and therefore, lor all debts, 
which he contracts on account of the ship, as well ^s for all 
debts, constituting a lien upon the ship, which he extinguishes, 
he will be entitled to a lien on the ship. jSee 1 Peters, 223. 
The same lien has been held to extend to the freight ; so that, if 
a shipper should pay over the freight to the owner, after notice 
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from the master not to do so, h& will be liable to tbe master for 
the amount of his just demand against the ship, either for what 
fae has paid, or for what be has necessarily made himself liable. 
4 Esp. 22.^ 11 Mass. R. 72. 4 Mass. R. 91. But there 
are other conflicting decisions. 

With regard to tbe lien of material men, the Supreme Court 
of the United States have laid down the general rule, ' that) 
where repairs have been made, or necessaries furnished, to a 
foreign ship, or to a ship in a port of a State, to which she does 
not belong, the ' general maritime law, following the civil law, 
gives the party a lien on the ship itself for his security ; and he 
may well maintain a suit in rem, in the admiralty, to enfore his 
right. But, in respect to repairs and necessaries in the port or 
State, to which the ship belongs, the case is governed altogether 
by the municipal law of that State ; and* no lien is implied, un- 
less it is recognized by that law !' Story's Abbott, 116, in no^ 
tie ; dies 9 Wheat. 409, 416. 

2. Of the master^s authority over the seamen, and his liability 
for their acts. As the successful termination of the voyage, the 
preservation of tbe ship and cargo, and the safety of the lives 
of all the crew^ must frequently depend upon the discipline which 
is maintained on board ; and as the master is appointed to takd 
the command, from a confidence in his skill, experience and 
sound judgment ; the law has given him an authority over the 
mariners, which they are bound promptly to obey in every law-* 
ful matter, relating to the navigation of the ship^ and the preser- 
vation of good order. This authority is the more reasonable, 
because the master is answerable m many cases, if not all, for 
the injurious consequences, which may arise from their miscon** 
duct in the course of their employment, as mariners on board his 
ship. For, even the sailors' offences, as Barratry, be., are usu^* 
ally imputed to the master's negligence, where he does not par- 
ticipate actively in them. Rol. Abr. 530* Beawes, 13] « 
Raym. 650. 

And, therefore, the mastef, in order to produce submission to 
his authority, and obedience to his command, and to preserve 
discipline on board his ship, may lawfully inflict moderate pun-^ 
isbment upon any fleaman who is in fatilt. But this can never be 
justified or excused, unless there is, or has been, som^ refusal of 
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duty, or some disobedient or mutinous conduct on the part of 
the seaman, nor unless the punishment is proportioned to the of- 
fence. On this account the master should carefully avoid the 
use of dangerous weapons, or any instrument that may occasion 
death or a maim ; since nothing can justify the use of any such, 
for the purpose of correction. It should be a matter of prudence 
also in the master, to avoid the infliction not only of cruel and 
inhuman punishments, but also of those which are at all unusual, 
however mild they may seem ; since if, from mere casually the 
death of ibe mariner should follow, it would be a matter of sus- 
picion to others, and self-reproach during life, if no worse re- 
sult followed. 

These remarks, however, are not intended for the case of mu- 
tiny, or an attempt to deprive the master himself of either his 
life or lawful authority. - 

When such attempts are making, the law seems to lay no re- 
striction upon the master, as to tlie measures he may use for the 
preservation of his life or his authority, as master. 

But, if he should be so fortunate as to subdue the active op- 
position of any mutineer, and reduce -him to subjection, it will be 
proper for the master, instead of taking upon himself to inflict 
any punishment for so high-handed an oflTence, to put the crimin- 
al in irons, and reserve him for the animadversion of the law. 

In general, however, it is recommended to the master to use 
forbearance, and make a sparing use of his power ; hot to pur- 
sue a sailor when he endeavors to get out of the way ; not to 
strike a sailor at any time after h^ has submitted, and agrees to 
return to his duty ; never to put one in irons, except for some 
act done in open disobedience and deffiance of an express com- 
mand ; and not to stint a sailor's provisions by way of punish- 
ment, two days together. 

For the master has by no means a right to make use of his 
legal authority, to gratify ill will, or a tyrannical or capricious 
disposition, or, any grudge, which he may happen to have, 
against some particular individual. See 1 Peters, 168. 15 Mass. 
R. 365. 

However, it is clearly settled, that a master may not only cor- 
rect a seaman, while in the disorderly or disobedient act ; but 
after it is over, as an example, and for the preservation of disci- 
pline. See ibid. 
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The rest of the crew ought not to interfere, to prevent the 
master from punishing a seaman for outrageous or disorderly 
conduct. In such case, when called on for that purpose, they 
are bound to assist. But, it seems, the crew may/ lawfully re- 
strain the master from perpetrating a felony. The necessity of 
the case will excuse them so far. And generally, in the lan- 
guage of Judge Peters, ' the master risks the consequences, if 
he commences a dispute with illegal conduct and improper be- 
havior.' 1 Peters, 176. And, if a master makes a tyrannical, 
and cruel use of his authority, a jury may well give heavy dam- 
ages, since the irregular and disorderly behavior begins on the 
part of him, who, from his rank and station, ought to be an ex- 
ample for all on board. 

In an extreme case, the master may displace either the mate 
or any of the ship's officers, or discharge any of the mariners. 
But, as this is discouraged in the case of the mariners, by the 
Government of the United States, the circumstances must be 
very strong to justify it. In any case of unjustifiable discharge, 
the master will be liable to the owners, for any damages which 
arise from it ; and the person discharged will be entitled to re- 
cover wages for the whole voyage he shipped for, deducting 
!what he earns during the time, on board another ship. 1 Pe- 
ters, 246. 

To justify the master, however, for discharging a seaman, any 
incorrigible vice, which renders him dangerous, worthless, or 
«7holly useless on board, would seem sufficient. Whether a 
mere habit of intoxication would afibrd such an excuse may be 
doubted, since it lies in the master's power to prevent any access 
lo spirituous liquors. It seems, however, that any petty or cas- 
ual acts of vice or misbehavior, will affi>rd no such justification* 
Ibid. 

Gros^ and repeated negligence, flragrant, wilful and unjustifia- 
ble disobedience, incapacity to perform his duty, brought on by 
his own fault; fraudulent, unfaithful and illegal practices, are 
enumerated as sufficient causes to displace the mate. Ibid, 
See under the newt head. 

The same authority holds that, if the mate is displaced with- 
out cause, and afterwards tenders his services as mate^ the master 
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has no right to compel hira to do duty in an inferior capacity. 
Ibid. Though, if the mate should submit, as perhaps he ought 
in prudence, it will be without losing his claim for wages as mate. 
But, if he should be displaced for incapacity, as he may be, and 
afterwards performs the duty of an ordinary seaman, he will be 
entitled to wages as a seaman only. The rule is laid down in 
the case of a second mate, but the principle seems to be of gen- 
eral application. 1 Peters, 252. 

In cases of atrocious misbehaviour, as mutinous or rebellious 
conduct persisted in, where it would be dangerous to suffer a 
seaman to be at large, he may be discharged, if the vessel is in 
port ; or, he may be kept in irons during the voyage, if the ves-* 
sel is at sea. 1 Peters, 173, 186. 

In general, a master is not legally justifiable in confining sea- 
men in prisons or guardships, at foreign ports ; in some cases of 
necessity, however, it may be permitted, TS Mass. R. 365., 1 
Peters, 176. 

3. Of the duty of the mate and the rest of the mariners, and 
of their wages. The mate is the second officer in the ship. 
He is generally appointed with the consent of the owners, as 
they consider his skill, capacity and experience an additional, se- 
curity for their property. In case of the captain's death, aln 
sence, or incapacity, the command and responsibility devolve on 
the mate. 

And, therefore, in case of a capture and recapture, it is said 
the mate, in the absence of the master, has a right to hypothe- 
cate the ship, for the purpose of paying salvage to the recaptors. 
1 Camp. 541. The mate's responsibility, however, it is said, is 
confined to acts done by himself, or while he acts as master. 1 
Peters, 244. But the extent of his liability while so acting, 
does not appear to be clearly settled and defined. 

He is, of course,, subject to the master, and must obey his 
lawful commands. He may be either displaced from his office, 
as mate, or wholly discharged from the ship by the master's au- 
thority. But, unless there is sufficient cause^ in the former case 
he will be entitled to his wages under the contract, up to the 
termination of the voyage ; and, in the latter case will further be 
entitled to recover the expense of his passage home, deducting 
what he may have earned, in the mean time, on board another 
vessel, if any thing. 



LAW OP SHIPPING. 279 

It se^ms, that haiUual truUtention to the ordinary duties of 
his station, as mate, so as to endanger the ship ; habitual drunk' 
tnnesSi but not a single act of intoxication ; and disobedience to 
lawful comnnands, are considered by Sir William Scott, as 
charges, of a nature to justify dismissal. 2 Rob. 263. See 
«wfe, p. 277. 

But though the mate is usually styled an officer of the ship, 
yet, in contemplation of the law, he is a mariner, and his wages,^ 
aird the remedy to recover them, &c. inc. are in every respect 
like that of the rest. 

By the Act of Congress of 1790, Chap. 50, for the govern- 
ment and regulation of seamen in the merchants' service, the 
master, before proceeding on the voyage, is required to make an 
agreement in writing, declaring the voyage, he. &lc., with every 
seaman on board (except servants) under a penalty of $20 for 
every seaman shipped without- signing it. Every seaman, ship- 
ped without signing the shipping paper, will be entitled to the 
highest wages, paid out of the port for a similar voyage within 
three months next preceding, for the whole voyage, if he per- 
forms duty during the whole ; otherwise, during such time as he 
does duty i and will not be bound by the regulations nor subject 
to the penaliies of this Act See Sec. 1 . 

Under the same Act, if any seaman who has signed the ship- 
ping paper) shall neglect to render himself on board, at the day 
■ and hour minuted oa it for that purpose, and an entry is made in 
the log book of the name of the seaman, at the time he neglect- 
ed to render himself after the time appointed, he shall forfeit one 
day's pay for every hour's neglect, to be deducted out of his 
wages. And, if any such seaman shall desert, so that the ship 
proceeds to sea without him, he shall forfeit the advance which 
he has received and as much more» Sec. 2. 

If any person shall knowingly harbor or secrete anjr seaman, 
&c., he shall forfeit ten dollars a day, for every day he harbors 
or secretes him. And no sum exceeding one dollar, can be i*e- 
covered from any seaman, contracted during the time he actually 
belongs to a ship, until the end of the voyage. Sec. 4. 

If a mariner, after signing the shipping paper, shall absent 
himself from on board, without leave of the master or officer in 
command, and his name shall be entered on the log book, on the 
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day he absenU hims^f, if be returns to his dutj widiio fcNPtjr-eight 
hours, he shall forfeit three days' pay for every day's abseoce ; 
but, if he absents himself more than forty-eight hours at one 
tioie, he shall forfeit all his wages, and all his goods and chattels 
on board the vessel, or in any store where they may have beea 
at the time of the desertion, to the use of the owners ; and shall 
also be liable for all damages, which they may be at b hiring an- 
other in his room. Sec. 5. 

Every seaman who absents himself without leave, after sigmidg 
the shipping paper, may be apprehended by a warrant from si 
justice of the peace,, and brought before him ; and if it is proved 
that the seaman signed the shipping paper, and that the voyage 19 
not altered nor finished, nor the contract dissolved, tbe justico 
may commit him to the house of correction, or common goal of 
the city, &^., until the vessel shall be ready to sail, or till the 
master requires bis discharge. And the master shall pay. the 
costs, and deduct them out of the seaman's wages. Sec. 7. 

If the mate and the majority of the crew of a ship, bound oo 
a. voyage to a foreign port, shall, after the voyage is begun, but 
before the ship has left the land, discover that the ship is not I 

seaworthy for the voyage, and shall require an inquiry to be 
made in relation to it, tlie .master, on request, shall proceed to 
the most convenient place where inquiry can be made, and shall 
apply to the Judge pf the District Court, if residing there, or 
otherwiscji to some justice of the peace, for the purpose of bav-^ * 
ing an e:j(a]iiination made ; the process for which purpose, is .par- 
ticularly specified! After the ei^amination and report, the h|dge 
or justice shall endcH'se pn the report his judgment, whether the 
ship is fit to procead on the voyage ; and if not, whether the 
9hip shall be repaired or supplied where she. then hes, or wbethev 
it be necessary for her to return to the port she sailed frem, fo 
refit. And 'the master and crew must, in all things, conform to " 
the judgnaent. And the master in the first instance, pays all the 
costs. But, if the complaint shall appear to b^ groundless, the 
costs and reasonable damages for detention, shall be deducted 
out of the wages of the complainants, But, if, after the 'Judg* 
ment, the vessel is fit for sea, by the supply of all adjudged 
deficiencies, fcc., any of the seamen who shall refuse to go in 
her, may be committed to the common goal, until be baa paid 
double his advance and costs, &c. Sec, 3, 
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£^rf ship belonging to a citizen of the United States, of tbe 
burthen of one hundred and fifty tons, or upwards, ^c, bound 
on a voyage without the limits of tbe United States, shall be pro- 
vided with a chest of medicines, &c« ; and in default of it, the 
master shall provide and pay for all advice, medicine, or at- 
tendaince of physicians, as any of the crew shall stand in need 
of, fee, without any deduction from his wages. Sec. 8. The 
provisions of this section are extended to merchant vessels of 
seventy^five tons, or upwards, &:c., bound from the United Statea 
U> ports in the West Indies. Act of 1805, ch. 88. 

Every ship, &^., bound on a voyage across the Atlantic Ocean„ 
shall, at the time of leaving tbe last port, have on board, at least 
sixty gallons of water, one hundred pounds of salted flesh meat^ 
and one hundred pounds of wholesome ship bread, for every 
person on board, exclusive of such other provisions, stores and 
live stock, as shall be put on board by tbe master or passengers ^^ 
aod inthe same proportion for shorter or longer voyages; in de- 
fault of such provisions, if the crew shall be put upon short al*^ 
lowance, in water, flesh, or bread, during the voyage, the crew 
shall be entided to one Hay's wages for every day they are or 
short allowance, in addition to their stipulated wages. 

Every seamati is entitled to receive one third of the wage* 
due bim, at every port of delivery, before the voyage is ended ; 
unless the contrary is stipulated in the shipping paper; and, 
when the voyage and the cargo, or ballast, is fully discharged at 
tbe last port of d€li]|ery, every mariner is entitled to the wages 
due him ; and if not paid within ten days after such discharge, 
process from the Admiralty Court is provided against the ship, 
&c. Sec. 6* 

Where no particular provision is made in the statute just refer-* 
red to, the law in relation to the earning, payment and forfeiture 
of seamen's wdges, remains unaltered. 

And, therefore, if one ships as an oflicer or seaman, and either 
expressly or by implication professes himself a mariner, capable 
of thoroughly executing the contract, and it turns out otherwise, 
his wages will not bp allowed him, and his compensation will be 
reduced to the value of his services, at most. 

So, where a seaman ships without signing the shipping paper, 
ibough he is not * boqnd by the regulations, nor subject to the pen- 
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ahies and forfeitares' coDtaioed in the foregoing act, yet he is lia* 
Ue to all the forfeitures, and subject to all the rules of the mari-«* 
lime law. 1 Peters, 212. And he roust be supplied with medi- 
cines, paid his wages, and have the same additional paj for dx>rt 
allowance, as the rest of the crew* 1 Peters, 213. 

Seamen shipped at a foreign port, are not within the provisions 
of the act regulating seamen. 1 Peters, 223. 

Of seamen's wages. In order to be entitled to his wages, a 
mariner should faithfully perform bis duty in the station in which 
he ships himself; and any material failure on his part, will be fol- 
lowed by a proportionate reduction of the compensation which 
be is to receive. And though the master and owners are responsi- 
ble for damages resulting from the negligence, wilfulness, or other 
misconduct of seamen, in the course of their employment ; yet, 
before they can claim their wages, the master and owners have a 
right to deduct from them, the amount of any such damages for 
which they have been obliged to compensate, as well as all for- 
feitures which have been incurred, either under the act beibre 
mentioned, or by the common law. Thus, by a total desertion of 
the ship, the mariner forfeits his wages at common law ; but, by 
the act of 1792, more than forty-eight hours absence, without 
leave, will incur a forfeiture of all his wages, be. But where 
the seaman is imprisoned for desertion, be is not to forfeit his 
wages also. See 12 Mass. R. 576. 

So, a refractory, dangerous, and mutinous temper, without any 
appearance of repentance or amendment, wiJI^perate a forfeiture 
of wages, and the master may discharge the seaman guilty of it. 
But, if the master receives him again, and puts him on duty as 
before, it will be considered as overlooking and forgiving the for- 
feiture. 1 Peters, 160, But even then, there must be a deduc- 
tion of all expenses for hiring others to perform their duty, as 
also, all deductions for voluntary absences. See 1 Peters, 183. 
For, it seems the forfeiture of one day's pay, for every hour's 
absence, after the time of rendering himself on board, which is 
to be deducted from the seaman's wages, if properly entered in 
the mate's log book, is not remitted by receiving the seaman on 
board again. 1 Peters, 140. 

Jn 1 Hall, 138, where a master at the end of a voyage volun- 
tarily discharged a seaman, and expressed a regret that any diffi- 
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fculty had arisen during the voyage, and promised to pay^him his 
wages, it was held, that he waived the forfeiture of wages that 
the seaman had incurred for disobedience. 
• Mere broils, or momentary resistance to the master, are not a 
suflScient cause for forfeiture of wages. They seem to be mere 
breaches of discipline, which the master may correct summarily, 
with moderation. 

So, it seems that, even where the seaman rebels, disobeys, and 
refuses duty, and afterwards repents in time, that Js, before an- 
other seaman is hired in his room, and offers amends, and a re- 
turn to, and a faithful discharge of his duty, the master is bound 
to receive him ; and if he will not receive him, the mariner will 
be entitled to full wages. 

Where a master compels a seaman to leave the ship, by cruel 
and tyrannical treatment, or discharges him without sufficient 
cause, he will be entitled to recover his wages for the whole voy- 
age, deducting what he earn^ on board another vessel. 1 Peters, 
129, 168. 

In case of sickness, though during the whole voyage, if the 
sickness is contracted on board, and there was no fraud in the 
jseaman in representing himself able-bodied, when not so, full 
wages will be allowed up to the end of the voyage. 1 Peters, 
118. But, where a sailor's sickness or disability, arises from his' 
own vicious, or unjustifiable conduct, wages will not be allowed 
while the disability lasts. 1 Peters, 151. 

In case of a seaman's death, a different rule has been establish- 
ed in different States. In Pennsylvania, it has been determined, 
that his representatives are entitled to wages during the whole 
voyage. In Massachusetts it is determined, that they are entitled 
to claim wages to the time of his death only. See I Peters, 157. 
H. Bl. 606. 

Where a seaman is discharged with his own consent, he is en- 
titled to his wages up to the time of the discharge. But by the 
Act of Congress 1803, ch. 62, the master must pay to the Amer- 
ican consul in addition, three months' pay, two thirds for the se9 
man, and the other third to be retained by the consul, as a fund 
for sick and distressed seamen. 

If at any time during a voyage, a seaman is compelled by the 
ill usage of the captain, or through his connivance or agency, to 
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leave the ship, he will be entitled to claim wages for the whole 
voyage. See Ward v. Ames, 9 Johns. 138. 

Where a mariner is sent out of a ship, as a hostage ; or, on 
a special service, and falls sick, or is made a slave, &cc. his ran- 
som, cure and expenses, as well as his full wages for the voyage, 
are to be paid by the master. 1 Peters, 117, 133. 

But this will not apply to the case of one, who is taken out of 
the ship by the enemy ; for, though he will be entitled to receive 
wages, as far .as freight is earned, subject to deductions for sal- 
vage ; yet his ransom is never paid. 1 Peters, 123. . 

And generally, where a ship and cargo are restored on recap- 
ture and payment of salvage, the owner receives bis freight, and 
the mariners are entitled to their wages, deducting the amount of 
their proportion of what is paid for salvage. 1 Peters, 121. 

Where a yessel is captured and sent in for adjudication, and a 
^e^man is carried off by the capturing frigate, and the vessel is 
/afterwards restored, the seaman will be entitled to wages, up to 
jthe time when he is liberated, and has it in his power to rejoin 
$he vessel ; but, if he is not liberated, or has no such opportunity 
to rejoin the vessel, before the termination of the voyage, he will 
be entitled to full wages to the end of the voyage. If, however, 
d)6 seaman, without any reasonable excuse, neglects to rejoin his 
ship, which it is his duty to do immediately on his liberation, it 
fvill be desertion, and he will forfeit his wages. 1 Peters, 129. 

Where a neutral ship is carried into port for adjudication, by a 
belligerent, the seamen are bound to remain with her, until she is 
either liberated or condemned. If they voluntarily leave her 
without the captain's permission, it will be desertion, and thej 
wiU forfeit their wages. But, if there is any necessity, which pre- 
vents them from remaining on board, they will not forfeit their 
wages by leaving her. 

While assisting in preserving the ship, they are entitled to 
wages, and it is the duty of the master to furnish them with suf«* 
ficient provisions, or else money, for their subsistence. If the 
master gives them permission to go home, they may return with<* 
out prejudice to their claim for wages. 

After one unfavorable adjudication, though in an inferior court, 
and though there may be an appeal to a higher tribunal, they may 
inunediately leave the ship ; but, until the event of the appeal is 
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known, their right to wages is suspended. If the ship is restored, 
or the owner recovers freight, or damages instead of it, the sea- 
men will be entitled to wages, pa}'tible at the time of the recov- 
ery. If the ship is condemned, they will be entitled to wages, 
for that part of the voyage (if any) where freight has been earn- 
ed ; «. e. to the last port of delivery, and half the time the ship 
lies there. 1 Peters, 13a See 14 Mass. R. 72. 

The general rule in relation to cases of capture and wreck, are 
the same as to seamen's wages. In both, the seamen are entitled 
to wages to the last port of delivery, and half the time the vessel 
stays there. 1 Peters, 204. 

In case of wreck, they will be entitled to wages, or a compen- 
sation by way of salvage in lieu of them, up to the time of the 
wreck, as far as the property saved will go. See the svhject ex^ 
amined in Story^s Abbott^ 452, in notis. 

Every port of destination to which the vessel goes, though in 
ballast, is a port of delivery so far as concerns the seamen's 
wages. 1 Peters, 207. 

The shipping paper made at the port of departure is the only 
legal evidence of the contract of the seamen, and they can recover 
nothing more than what is stated in it. See Bartlett v. fVyman^ 
14 Johns. 260. Where a crew, therefore, having shipped for a 
voyage at a certain rate of wages, at an intermediate port threat- 
ened to desert, unless their wages were raised, and the master 
prepared new articles for them to sign, allowing them higher 
wages, it was held that they, were void ; and that, if the master 
promised to pay them higher wages, it would be void for want of 
consideration. See ibid. 

Any such new agreement made by the master, will not bind 
the owners, as the master in this respect has no authority to alter 
the contract between the owners and seamen, by which they are 
mutually bound. See ibid. 

Under the 6th Section of the Act of Congress for the regula- 
tion of seamen in the merchants' service, the contract with thetit 
remains in force until the cargo is finally discharged. If, there- 
fore, they leave the ship before that is accomplished, without just- 
ifiable cause, they will have no right to claim any wages. See 
Webb V. Duckingfield, 13 Johns. 390. 

It seems, a master may superadd any new stipulations in the 
shipping paper, which dre not repugnant to the statute referred 
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to, but none that are inconsistent with any of its provbions. See 
ibid. 

Where, therefore, a clause, was introduced in a shipping paper, 
that, if any seaman should absent himself without liberty, his 
wages due at the time of such absence should be forfeited, and 
io case he should be permitted to do further duty, it should not 
do away such forfeiture, it was held not to be illegal. See ibid. 

In that case, the plaintiflT had shipped as a mariner, and did 
bis duty during the voyage, but left the vessel as soon as she was 
safely moored in her last port of discharge, and refused to re-* 
main on board, or to assist in discharging the cargo, and it was 
held that he had forfeited his wages. 

Where a neutral vessel was run foul of by a belligerent cruizer^ 
and sunk and lost, and the* neutral owner recovered the full value 
of the vessel and cargo, in an action of trespass against the bel- 
ligerent ship, it was held, the seamen were not entitled to their 
wages. See ibid. Quaere of this. 

It seems, a seaman who is discharged in a foreign port with his 
own consent, cannot maintain «n action against the ship owners, 
to recover two thirds of the three months wages, which the stat- 
ute of the United States for the regulation of seamen, directs the 
master to pay to the American consul, over the wages due to 
such seaman, at the time of his discharge. Ogden v. Ottj 12 
Johns. 143. 

Where there is a stipulation in the articles, that no seaman shall 
demand his wages until the return to the port of outfit, this i» 
considered as a stipulation merely, that they will not demand 
wages at the port of delivery abroad ; for, if the vessel is cap- 
tured or wrecked in such case, the seamen will still be entitled to 
their wages up to the last port of delivery, he. precisely as if 
there had been no such stipulation. 1 Peters, 217. 

Where a seaman is impressed, he loses his wages from the 
time of the impressment. It is a particular mischance, and he 
can only look to his government for redress. But, if he escapes 
and rejoines the ship, or offers to do so, and is rejected, he will 
be entitled to wages for the voyage. 

Where a ship is arrested with an intention of sending.faer into 
port for adjudication, but is rescued and earns freight, a seaman 
who is carried off, will be entitled to wages for the voyage. 1 
Peters, 134. 
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Where a seaman is left sick at a foreign port, he will be en^ 
titled to wages up to the termination of the voyage, unless he is 
discharged with his own consent ; or, unless he has an opportuni- 
ty of rejoining the ship after recovering his health, and neglects 
it. In this latter case, he will he entitled to wages up to the time 
only, when he had an opportunity of rejoining her, deducting, 
what he has earned in the mean time, (if any thing) after recov'^ 
ering his health. ^ 

From the preceding cases it appears that, generally, where 
freight is earned, the seamen are entitled to their wages ; and, on 
the other hand, where freight is not earned, the seamen will not 
be entitled to them. Rol. Ahr. 530. Bqawes 131. 

But this rule will not hold universally ; for, where, by a spe- 
cial agreement between the shippers and the owners, the freight 
of the outward voyage depends on the homeward, the seaman^ 
if ignorant of itj will still be entitled to his wages to the outward 
port, though freight should not be earned. Abbott, 278. 

So, where the ship is forfeited by the owner's defi^ult, the sea- 
men will be entitled to their wages, though no freight is earned. 
1 Peters, 151. And where a vessel is seized and condemned, for 
being concerned in a traffic contrary to the laws of a foreign 
country, the seamen will be entitled to their wages up to the 
time of the seizure, if they do not participate in it. 10 Mass. 
R. 143. 

And generally, if in consequence of the fraud or wrongful act 
of the master or owners, no freight is earned, the seamen will 
still be entitled to their wages. And therefore, if a vessel is 
seized in a foreign, port for the debt of the owners, and the sea- 
men are discharged, they will be entitled to their wages. So, if 
the vessel is seized and condemned for a violation of the law of 
nations, they will be entitled to their wages. 

So, if the vessel is unseaworthy at the commencement of the 
voyage, and is broken up without any fault in the owner it seems 
the seamen will be entitled to damages in lieu of wages. See 
Eakeue v. Thom^ 5 Esp. R. 4. 

So, in general, where freight is earned, a seaman is entitled to 
full wagfis to the end of the voyage, unless he has done some- 
thing to forfeit them, though, from personal disability, arising in 
the course of the voyage, or, in consequence of some mperior 
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fwrtt^ he may not actually have rendered services during the 
whole voyage. Sec Wetmore v. Henshaw^ 12 Johns. 324. 

In any such case the seamen are entitled to full wages from 
the time of their shipping on the voyage, until their return to the 
United States, deducting advance wages, and any sums which 
they may have earned, in any intermediate employment. See 
Sheppard and others v. Taylor and others^ 6 Peters, 675. 

But, where freight is totally lost by disaster, peril or force, 
without fraud or misconduct of the master or owners, the sea- 
men lose their wages ; and, in any such case, though the freight 
should be insured, and should be paid by the insurers, the sea- 
men will not be entitled to their wages out of it, because 
die policy of the law will not permit the wages of seamen to be 
insured either directly or indirectly. See hard v. Gooldj 11 
Johns. 279. See also, Perdval v. Heckey, 18 Johns. 257. 

The lien which the seamen have for their wages attaches to 
the ship and follows it, ibto whose hands soever it may go, who 
claim under the owners. 

If the ship is taken and restored, the lien re-attaches. See 
ibid. If there is a restitution in value, but the ship is not spe- 
cifically restored; the lien attaches to whatever is substituted for 
It, and will follow the proceeds wherever they can be distinctly 
traced. See ibid. 

If this fund is exhausted without completely satisfying their 
claim, they may justly have recourse to the freight. Where the 
owner of the ship. is also owner of the cargo, the lien for wages 
attaches to the cargo to the amount of a reasonable freight ; 
where the owner of the ship is not the owner of the cargo, the 
freight actually earned will constitute the extent of the lien. 

If seamen, knowingly, engage in a voyage undertaken in vio- 
lation of the slave trade, and the vessel is seized, libelled and 
condemned, as forfeited under the Slave Trade Act, they will 
not be entitled to wages out of the proceeds of the forfeited 
vessel. See the case of the St. Jago de Cuba, 9 Wheaton, 409. 
But, if they ship, innocently of all knowledge or participation in 
the illegal voyage, their claims for wages, will be preferred ta 
the claim of forfeiture on the part of the government. See tbid^ 
The same principle is extended to the claims of material men.. 
See ibid. 
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Where the seamen have regularly earned their wages, there 
ure certain deductions in addition to those already mentioned, 
which are sometimes made from them by law. Thus, in cases, 
where some part of the cargo has been embezzled, though the 
master and owners may be liable ior it to the shipper in the first 
instance ; the seamen's wages are held to contribute to it, unless 
it plainly appears, that it could not have been done by them er 
by their procurement or connivance. If, therefore, while a ship 
is lying in a foreign port, a number of laborers are hired, who 
work together with the crew, and there is an embezzlement of 
part of the cargo, the crew will be liable for it, unless tbey can * 
make it appear that tbey were not concerned in it. To make 
good this embezzlement, even an innocent seaman, who is sick 
and absent at the time when it takes place, has been held to con- 
tribute*; 1 Peters, 240. But it seems this is not law. See Ab- 
boti:, 472. See 3 Mason, 161. If nothing more than gross 
negligence appears on the part of the crew, in consequence of 
which the property is stolen, it will be a sufficicDt circumstance 
|o warrant the belief of collusion. See 1 Peters, 241, in notis. 

Contribution also, is sometimes deducted £t-om their wages, for 
iK^urie^ sustained by the common misconduct of all. But the 
daniages must be certain. Contingent damages will not consti- 
tuie a set ofiu Story's Abbott, 473, in notis. But, it seems, 
where the roaster, the mate, or any of the seamen is guilty of gross 
negligence in any point in which his duty is peculiarly concerned, 
be alone is responsible, and the rest of the crew are clear of tt. 
The lightermen are answerable for the safe conveyance of the 
goods to and from the ship, and slinging them ; stevadores are 
responsible for the safe stowage of the cargo. The mate's of- 
fice is to take in and deliver the %argo, having a general superin- 
tendence ; but he is not answerable for mere casualties. Where 
there is no particular blame, or negligence, all share in the re- 
sponsibility. It is held, however, that when any damage arises 
from the insufficiency of the ropes or tackle, if the seamen have 
remonstrated against the use of them on that account, tbey will 
be excused. 1 Peters, 259. 

Another deduction from a mariner's wages, is for medical at- 
tendance and advice, paid for him by the master ; for the courtSy 

though with some reluctance, have decided, that, under the Act 

19 
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of Congress of 1790, where a sufficient medicine chest is fur- 
aished, the seaman is bound to pay for the advice of the physi- 
cian or surgeon, who attends him. 1 Peters, 152,256. Story's 
Abhott, 146, in noiis. 

Where a vessel is in a foreign port, it is the duty of the sea- 
men to lade and unlade the vessel. But, it has heen held, tbat^ 
where a vesfel is safely moored at the end of the voyage, the 
seamen are under no obligation to unlade the ship, unless particu«- 
larly bound to that duty by their articles ; or, upon the supposi- 
tion that they were, it would not operate a forfeiture of wages 
, to refuse to perform ; but they would be liable for damages. 1 
Peters, 253. However, it seems, where the articles are sileat 
on this subject, the usage of the port will be complied with. Ibid. 

For the payment of the seamen's wages, the ship, the master, 
and tlie owners, are all bound. The. lien which the seamen have 
•upon the ship, takes place of all others. Abbott, 484. - RoL 
Abr. 530. Beawes, 131. The master is bound personally on 
his contract. But, in case of bis death, the new master will be 
bound only for the seamen's wages which are earned after hia 
fassuaiing the command. See 6 Mass. R. 300. 

So, the owner is only liable for wages earned while he is actv- 
•«lly owner. Where a ship is chartered, the charterer, if be hires 
.the crew, is alone liable to them, as owner for this purpose. So,, 
•in case of abandonment, the Insurers become the owners, and 
are liable for the wages earned after the happening of the loss. 
See Storifs Abbott^ 476, and the authorities there died. 
' It has been held, that, where freight is advanced, the seamen 
will be entitled to their wages, though the ship is lost before her 
-arrival at a port of delivery. See 2 Show, 283. But why so ? 
Since freight advanced* may be recovered back, if the vessel is 
lost. See 1 Camp. 84. 3 Johns. R. 335. 

It has been seen already, that, under Sec. 9 of the Act for the 
regulation of seamen, if the crew of any ship, which has not 
been furnished with provisions agreeable to it, shall be put on 
short allowance, they shall be entitled to double wages during the 
time. 

It seems, that, in calculating the amount of provisions, which 
will be necessary for an India voyage, it is commonly estimated 
as about equal to two and a half European voyages. With re- 
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gard to the nature of the provisions, where the specific articles 
required by the Act, can be procured, no substitutes will be al- 
lowed. But, where they cannot be procured, equivalents may be 
substituted. 

A master has no fight arbitrarily to deprive the crew of a full 
allowance ; but, where he has been properly and adequately sup^ 
plied at the beginning of the voyage, if the provisions should be 
likely to fall short, in consequence of casualty, or delay, he may 
lawfully abridge them. 1 Peters, 222. The navy ration is ft 
standard (or the regulation of that of seamen ; which, -though not 
necessarily to consist of the same articles, should be an equivar 
lent. 1 Peters, 220, 224. 

With regard to the time, when a seaman is entitled to claim his 
wages, under the act of 1790, for the regulation of seamen, Sec. 
6, the rule does not seem to be very distinctly settled, and the 
Court of Admiralty appears to exercise a discretion in relation 
to it, according to the circumstances of each case. 

The opinion of Judge Peters seems to be, that the ten days 
should begin to run from the time when the cargo is actually de- 
livered ; or, if the delivery of the cargo is delayed, from tbe 
time in which it might be delivered. He has, therefore, allowed 
at least ten days, and, generally, at most, not more than fifteen 
days, from the time when the vessel is made fast to the wharf, 
which he considers the end of the voyage, for the master to sat- 
isfy the claims of the seamen for wages. 1 Peters, 165. In a 
later case, however, he extended the time still further, on ac- 
count of special circumstances. 

In the opinion of Judge Davis, referred to in Story's Abbott, 
456, where the crews are actually discharged in port, upon tbe 
ship's arrival, the ten days should begin to run from the thne of 
their discharge, excluding the day of the discharge. But, if the 
seamen are retained for the purpose of discharging the cargo, his 
opinion seems to coincide with that of Judge Peters. 

With regard to the general receipts, which seamen are fre- 
quently induced to give on the payment of their wages, they are 
always open to explanation, and, if there has been any .mistake, 
or unfair advantage taken of them thus, will generally be disre- 
garded. And therefore a receipt in full of demands, is not con- 
clusive evidence that an assault and battery has been adjusted. 
1 Peters, 179, 183* 
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Sec. III. Of Bitts of Ladir^. 

A bill of lading is an acknowledgment by the master, of tbe 
receipt of certain goods, specified in it, on board his ship, and 
destined for a particular port, and which he undertakes to deliver 
accordingly, to a particular person there, or his assigns, on the 
receipt of the freight stipulated in it ; or, it may be defined, the 
written evidence of a contract for the carriage and delivery of 
goods sent by sea, for a certain freight. 1 H. Bl. 359. The 
goods may be shipped either on account of the consignor or the 
consignee, or for some third person. In either case, the duty of 
the master is the same, being to deliver the goods according to 
the undertaking in the bill of lading, on the receipt of his freight. 
But, as to the master's right to retain the cargo until freight is 
paid, see under Freight post. 

Where the goods are consigned to a factor, on account of the 
consignor ; or, to a consignee on bis own account, there should 
be three bills of lading, one for the consignor or shipper, another 
for the master, and a third for the factor or consignee. Each of 
Ihese, being signed by the master, will be sufficient to enable the 
person entitled to the goods, to sue in his own name. The clause 
which they usually contain, ^ that the master has affirmed to three 
bills, &c. of the same tenor,' be. and that a fulfilment of either^ 
will vacate the others, will justify the master in delivering the 
goods to the first holder of one of them, who comes to the pos- 
session of it fairly for a valuable consideration. 1 T. R. 205. 
For, bills of lading are negotiable by the custom of merchants, 
by indorsement and delivery ; wnich effect an immediate transfer 
of the legal interest in the cargo, though the ship is still at sea. 
1 T. R. 2^5, 745. 5 T. R. 683. 

Where goods are consigned on account of any other person 
than the consignor, it is his duty to send notice by a letter of ad- 
vice to the consignee, or person interested, in order that he may 
have an opportunity of insuring, unless there is a different usage 
or understanding between tliem. 

Where, by the bill of lading, the goods are to be delivered .to 
the order of the shipper, if the captain delivers the goods to any 
person who comes to the possession of a bill of ladfhg without 
indorsement, he will be answerable to the shipper for the value 
of the goods. See 4^ East, 2U. But, where the delivery is 
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made to a consignee, as factor of the consignor, the master will 
not beTresponsible, though the bill of lading is not indorsed to 
him, if such has been the previous usage. 

The master alone is liable on a bill of lading, where he alone 
is a party to it, but the owners are answerable for him, and may 
be sued on an implied contract. But, if the owner charters the 
vessel, the charterers generally will be liable and not the own** 
ers ; yet it is held, that an owner letting his ship to another for a 
voyage, (or a certain sum in gross, and agreeing that the person 
hiring shall have the advantage of the freight, is not discharged 
from responsibility for the loss of goods. 2 Stra. 1251. 

The master is answerable for any loss which happens to the 
goods, although wholly unavoidable, unless it arises from the act 
of God or the public enemy, if the loss arises from the insuffi- 
ciency of the vessel, he is answerable for it ; if, however, the 
vessel appears to be sufficient without any extraordinary acci* 
dent, the master and owners, it is said, will be excused. 

It is recommended to the shipper to have the goods packed by 
some person, who may be a witness of their quantity and value ; 
so that he may not lose his remedy for want of evidence. For, 
it seems, a bill of lading is not conclusive evidence of the con- 
tents of the packages. 7 Mass. R. 297. 

On the other hand, it is recommended to the master when he 
gives a bill of lading, to insert words in it, denoting that the 
quantity and quality are according to the representation of the 
shipper. 

The master is bound to makt out his bill of lading according 
to the direction of the shipper of the goods, who has a right to 
name any person whom he pleases, for consignee, and the mas- 
ter can deliver the goods to no other person, unless the bill of 
lading is indorsed by him \ or, without some other authority from 
him. 

Where the consignee or consignor insures the cargo, and a 
loss happens for which the master is liable, resort may be had 
to him for it ; but, if the consignor or consignee recovers for the 
loss, from the insurers, he cannot afterwards have recourse to the 
master f(Hr any loss covered by the policy ; for he is not entitled 
to a double satisfaction. 
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The master should be careful not to sign a false bill of lading, 
for he may be held liable to the consignee to make good all dam- 
ages sustained by him in consequence of it. 

But, a bill of lading is not conclusive evidence of the quantity 
or value of its contents, even between the shippers, and the ship 
owners. It is merely a receipt, which may be explained by the 
evidence of real facts. Where the master of a ship, being de- 
ceived by the fraud of the shipper's agent, gave a bill of lading 
for 890 bags of pepper, the ship owners were permitted to prove 
that no more than 790 were actually shipped. Bates v. Toddy 
2 Moody and Mai. 1 06. 

Where a bill of lading is made, for the delivery of goods to 
the consignor or assigns, the consignor may either transmit it 
without any indorsement at ail ; or, he may indorse his own 
name upon it, or he may indorse it to a person particularly men- 
tioned in the indorsement. In the first case, the mere possession 
of the bill of lading, without indorsement, is not sufficient to in- 
duce any one to believe, that the holder has authority to dispose 
of the goods. And therefore, the master can only deliver the 
goods, in such case, to the consignee, as a factor. But, if 
it is indorsed by the consignor, though with his own name only, 
the holder will have authority to dispose of ihe goods as his 
own. 5 T. R. 683. So, if it is indorsed to a particular person 
by name, that person will have the same authority. Ibid. And, 
for the same reason, if the bill of lading is originally made for a 
delivery to a person by name, as consignee, he also will have 
full authority over it. 1 H. Bl. 359. It is obvious, however, in 
any such case, that if the person, in possession of the bill of lad- 
ing, has no other interest in it, in fact, except on account of the 
consignor, not having paid a valuable consideration for it, he can- 
not transfer the bill of lading to any person who has notice of 
the want of consideration, so as either to deprive the consignor, 
of the right to stop the goods in transitu, before they have come 
to the possession of the consignee or his assignees ; or, so as to 
convey any greater interest to the assignee, than the consignee, 
had. 4 Bur. 2046. 1 H. Bl. 364. 

But, where the consignee of the bill of lading, indorses it, 
while the goods are at sea, or before delivery of them, to a per- 
son for a valuable consideration without notice, such person's 
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r%ht is paramount to that of the consignor to stop the goods in 
transitu. See 1 Bos. and Pul. 263. 1 H. Bl. 359. 

But, though the indorsee of a bill of lading, has notice at the 
lime of the indorsement, that the consignment has not been paid 
for by the consignee, who has merely given his acceptance for it 
payable at a day not yet arrived ; still, if the indorsee pays value 
for them, his right will be paramount to that of the consignor to 
stop them in transiiUy though the consignee becomes insolvent. 
See 9 East, 506. 

Where two opposite parties claim a right to receive the goods, 
the master should demand an indemity and deliver the goods to 
the most responsible person. If neither will give an indemnity, 
and the consignee has failed,, without indorsing the bill of lading, 
the master should deliver the goods to the person who claims to 
the use of the consignor. But, if the goods are a consignment 
to a consignee in payment of a previous debt due to him ; or, if 
the consignee has paid for the goods, bis failure, in either case, 
will be no objection to delivering the consignment to him. 

The indorsement and delivery of a bill of lading to a creditor 
without further explanation, conveys to him' the property in the 
goods from the time of such delivery. But, unless the consignee 
has accepted such consignment in. absolute discharge of the debt, 
the consignor still has an insurable interest. 

As a bill of lading is negotiable by indorsement, and delivery, 
if the consignor indorses it in blank, any legal holder may fill up 
the indorsement, either by inserting his own name, or that of any 
other person, and thus make himself or that other person, the 
owner of the property. See 5 T. R. 683. 

An indorsement to a factor for the purpose of sale, gives him 
no authority to pledge the goods, though he may sell absolutely. 
1 H. Bl. 364. 

An indorsement of a bill of lading for a valuable considera- 
tion, to an indorsee, without notice of a better title, by an agent 
to whom it has been indorsed by the consignor, without any con* 
sideration, passes the property to such indorsee. But such in- 
dorsement to an agent witliout consideration, as it seems, does 
not convey the property to the agent, so as to enable him to sue 
for it, in bis own name ; for, as between the consignor and the 
agent| the property in the goods is not transferred from the for- 
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chant, of the other part, witnessetHi that the said B C, for the 
consideration hereinafter mentioned, has let to freight unto the 
said 6 H, the said ship Rover, with the appurtenances to her be- 
longing, for a voyage, to be made with the said ship in the man- 
ner following, viz : to sail with the first fair wind and weather, 
that shall happen after the thirtieth of said March, from the port 
of Boston, with the merchandize of the said G H, his factors or 
assigns on hoard, to, be. where she is to be discharged, the dan* 
gers of the seas excepted. And the said B C,'b}r these presents 
doth covenant and agree with the said 6 H, in manner following, 
that is to say, that the said ship, in and during the voyage afore- 
said, shall be tight, staunch and strong, and sufficiently tackled 
and apparelled, with all things necessary for such a vessel and 
such a voyage ; and that it shall and may be lawful for the said 
G H, his agents and factors, as well at said Boston, as at said, 
&c. to load and put on board the said ship, such goods and mer- 
chandize as the said G H, &c. shall think proper, contraband 
goods only excepted. And the said G H, in consideration there- 
of, doth by these presents agree with the said B C well and truly 
to pay, or cause to be paid, unto the said B C, in full for the freight 
or hire of the said ship and appurtenances, the sum of dol- 
lars per month, and so in proportion for a less time, as long as the 
said ship shall be continued in the said service, in thirty days 
after her return to the said port of Boston, or, in thirty days after 
the said voyage shall be otherwise, in any manner whatsoever, de- 
termined, and notice thereof to said G H. And the said G H 
doth agree to pay the charge of victualling and manning the said 
ship, and all port charges, and pilotage, during the said voyage, 
and to redeliver the said ship, on her return to the said port of 
Boston, to the said B C, the owner thereof, or to his order. 

* And to the true and faithful performance of all and singular 
the covenants, payments, and agreements, aforementioned, each 
of the parties aforenamed, binds and obliges himself, his execu- 
tors and administrators in the penal sum of dollars, firmly 

by these presents. In witness whereof, the parties have hereunto 
interchangeably set their hands and seals, the day and year first 
above written,' — &c. &c. 

When the charter party is made by the captain, the phraseolo- 
gy should be varied accordingly* With respect to the execution 
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of the instrument, if it is under seal, as in the above form, all the 
owners or freighters should execute it, either in person, or, by 
some agent expressly 'authorized by a power of attorney. But, 
if the charter party jfi not under seal, a mere verbal authority 
will be sufficient. And here it may be observed, that though a 
master, by his general authority, may bind the ship and the own- 
ers, by his agreement for the affi'eightment of the ship, yet they 
will not be liable for any breach of the express covenants con- 
tained in it, -beyond the obligation which owners are generally 
under, unless the master has a special authority for that purpose 

from them. 

Where two only of three part owners executed a charter party 
for themselves and the third, it was held he was not liable on the 
covenants contained in it. 10 Mass. R. 198. 

If the voyage is left open in the charter party, as it may be, 
and is afterwards once fixed by the freighter, and bills of lading 
are accordingly signed by the master, the freighter has afterwards 
no right to alter the voyage, without the master's consent, or at 
least offering him sufficient indemnity. 

No. 2. — ' This charter party of Affi-eightment, made, fcc. be- 
tween A B, of, Slc. master and owner of the good ship, Arethusa, 
now riding at anchor at, &;c. of the burthen of 200 tons or there- 
abouts, and C D, of, Slc. merchant, witnesseth, that the said A B 
ibr the considerations hereinafter mentioned, hath granted, and to 
freight let unto the said C D, his executors, S^c. the whole ton- 
nage of the hold, be. of the said ship, Arethusa, from the port of 
London to, be. in a voyage to be made with the said ship, in 
manner hereafter mentioned ; that is to say, to sail with the first 
fair wind and weather, that shall happen after, be. or before, be. 
next, from the said port of London, with the goods and merchan- 
dize of the said C D, his factors or assigns, on board, to, be. 
aforesaid, the dangers of the seas excepted, ahd there unlade and 
make discharge of the said goods and merchandize, and deliver 
all the said goods in good condition, and as they were delivered 
to him ; and also shall there remain with the said ship the space 
of twenty-one days, and take into and on board the said ship 
again, the goods and merchandize of the said C D, his factors or 
assigns, and shall then return to the port of London with the said 
goods, in the time, be. limited for the termination of the said 



300 LAW OF SHIPPING, 

voyage. In consideration whereof, the said C D for himself, his 
executors, be. doth covenant with the said A B that he the said 
C D, bis, be. shall and will, well and truly pay to the said A B^ 
his, be. for the freight of the said ship and goods, after the rate 
of £4 per ton, for all goods and merchandize that shall be unla* 
den from on board the said ship, within twenty-one days after the 
said ship's arrival, and goods returned and discharged in good 
condition at the port of London aforesaid, for the end of the 
said voyage : and also shall and will pay for demurrage, if any 
there shall be by the default of him the said C D, his factors or 
assigns, the sum of, be. per day, daily, as the same shall grow 
due. 

* And the said A B for himself, his executors, be. doth cove* 
natit, be. with the said C D, his, be. that the said ship, Arethu* 
sa, shall be ready at the port of London, to take in goods by the 
said C D on or before, be. next coming : and the said C D, for 
himself, be. doth covenant within ten days after the said ship shall 
be thus ready, to have his goods put on board the said ship, to 
proceed on the said voyage ; and also on the arrival of the said 
ship, at, be. within ten days, to have his goods ready to put on 
board the said ship, to return on the said voyage. And the said 
A B for himself, be. doth further covenant with the said C D, his, 
be. that the said ship now is, and at all times during the said 
voyage shall bcf at the costs and charges of the said A B, bis, be. 
in all things made and kept, staunch and strong, and well appar* 
elled, furnished and provided, as well with mariners, sufficient 
and able to sail, guide and govern the said ship, as with all man- 
ner of rigging, boats, tackle, furniture, provisions and appurtenan- 
ces, fitting and necessary for the said mariners, and for the said 
ship during the voyage aforesaid. And lastly, for the perform* 
ance of all and singular the covenants, articles and agreements 
herein contained, on the part of the said A B, his, bc\ to be done 
and performed, the said A B binds himself, his executors, be. 
and especially, the said ship, with her tackle, apparel and furni- 
ture, unto the said C D, his, be. in the penal sum of, be. 

In Witness,' be. 

From an examination of the above forms of a charter parQTy 
it will appear that there are certain stipulations in it, to be per- 
iormed by each of the contracting parties, the general effect and 
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dl>ligatioa of which is usually expressed by the language of the 
coveDants themselves. 

But, it may be remarked that the construction of a charter 
party, as well as of all other mercantile instruments, should be 
liberal, and according to the real intention of the parties. It 
should, therefore, conform to the usage of trade in general, but 
especially to the particular trade, to which the contract relates. 
See Story's Abbott, 188. 1 Esp. R. 367. For a breach of 
any of the stipulations in a charter party, the freighter will be 
entitled to damages, which may either exceed or fall shoit of the 
amount of the penalty named in it. 

Of the covenants on the part of the owners or master. — 1 . Of" 
the shifts tonnage. Where a ship is freighted for any number of 
tons or thereabouts^ this is commonly understood within five tona 
of the real burthen. But, it seems a more reasonable rule, that 
it shall not be considered a material error in the declaration of 
tbe ship's burthen, if the difference does not exceed a fortieth 
part, or two and a half per cent. Postl. Die. Freight. 

However, it seems, generally, that where the ship's tonnage is 
overrated and she will not hold all the cargo contracted for, the 
merchant may ship what remains on board another vessel, and 
then he will be entitled to damages against the master and 
owners. 

2. Seaworthiness. The charter party usually contains a cov- 
enant on the part of the roaster or owners, that the ship shall be 
'tight, staunch and strong during the voyage,' be. This cove- 
nant is similar to the implied warranty of seaworthiness in a poli- 
cy of insurance. And, therefore, the ship chartered, in order to 
be seaworthy, should be sound and tight, and completely rigged 
and equipped, and in every other respect provided and furnished^ 
aa is usual in the merchants' service, on voyages like the one 
agreed on. Tbe freighter may, if he pleases, stipulate to man 
and victual the ship, in which case the owners and master will be 
discharged from that obligation ; but, in the absence of such stip- 
ulation, the owners or master, where they retain possession of the 
ship and carry goods on freight, must take care that the ship ia 
manned with a sufficient crew, and, in case of their desertion^ 
must provide others in their room. Where it is usual or proper 
to have a pilot, he must take one. Any negligence or omission 
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in any of these respects will lender the master and owners liable 
for damages, either on the express covenant in the charter party, 
if there is one in it, or, on an implied one, where nothing is said 
on the subject to discharge the master and owners from the obli- 
gation. See 3 Mass. R. 481. 10 Mass. R. 192, 483. 

But the charterer or hirer of a vessel, having possession of 
her, is bound to victual and man her, without any express stipu- 
lation to that effect ; and if the vessel is libelled for the seamen's 
wages, and the owners pay them to obtain her release, they may 
recover them of the charterers. 10 Mass. R. 489 . 

With regard to pilotage, however, if the payment of it is not 
expressly provided for in the charter party, it must be regulated 
by the usage of merchants in the same or similar voyages. In 
general, it is the master's duty to pay the port charges, on enter- 
ing and clearing out of a port. But this may be varied by agree- 
ment, and where the freighter agrees to pay a certain sum for 
pilotage and port charges on the whole voyage^ the whole of. the 
agreed siim must be paid, though part only of the cargo is deliv- 
ered. The reason is, those charges are the same, whether the 
whole cargo is delivered or only a part. 

If the ship is not fitted according to the stipulations in the 
charter party, yet, if the freighter once takes her into his service, 
he cannot afterwards refuse to pay the freight on that account, 
though he may have recourse to his covenant for damages. If, 
however, the whole object of the contract is frustrated, by rea- 
son that the ship is not fitted in season, the freighter may imme- 
diately discharge her, and may recover damages abo for the 
breach of covenant. 

The freighter can make no deduction from the freight on ac- 
count of the time lost in making repairs, though the freight is 
payable by the month, and the freighter loses the use of her for 
a considerable time. For this purpose, it will be necessary to 
have an express stipulation in the charter party, that there shaH 
be a proportionate deduction for the loss of time in making the 
repairs. 10 East, 555. The ship owners, however, must be aC 
the expense of all repairs. 

When a vessel is chartered, and the owner covenants that * the 
vessel shall be staunch and strong, &c., during the voyage/ it is 
the business of the hirer, if the vessel needs repairs abroad, ID 
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have ber repaired, which will be done at the expense of the 
owner. See 10 Mass. R. 198. 

If the vessel is entirely lost in the course of the voyage, the 
freighter may betake himself to another vessel, and the owner 
^will then lose his freight. Ibid. 

But the hirer has no right to abandon the vessel as long as he 
can keep her seaworthy at the expense of the owner. Ibid. 

So, where tbere is no charter party, a ship owner carrying 
goods on freight in a circuitous voyage, is bound to put the ship 
in complete repair, at every port where she touches. If any 
damages arise to the freighter's goods for want of repairs to the 
^ip, whether the defect in the ship is known to the owner . or 
not, he- must make it good to the freighter. 3 Mass. R. 481.. 

3. With regard to the lading of the . Cargo f. the freighter, 
tgfeeably to the terms of the contract, may put in what goods he 
pteases, except unlawful goods, which will subject the ship to 
seizure and confiscation. These the master is under no qbliga* 
tioD to receive, though there sliould be no express exception of 
them in the charter party* But the merchant may lade the ship, 
either with his own goods, or with the goods of any other per- 
son, at any rate of freight that may be agreed on between them ; 
or, he may wholly underlet the ship, if not restrained by a stipu^ 
lation to the contrary. Abbott,. 166. 

The freighter cannot compel the master to take in more than 
€»n conveniently be stowed and safely carried. And if the mas- 
ter overloads the ship, by secretly taking in the goods of others, 
according to some, he forfeits his freight ; but, at all events, he 
will be liable to the frerghter, either on his express covenant, or 
en an implied agreen>ent, not to do so. 

Jf the cargo is to be taken in at a different port from that at 
which the ship is chartered, and there is a stipulation in the char- 
ter party, that the ship shall proceed to the lading port, Slc., it 
becomes the duty of the master to proceed to that port, and there 
wait for the cargo, during the number of days stipulated for that 
purpose in the charter party ; or, if no time is stipulated, he 
should wait a reasonable time, according to the usage of merchants 
in such voyages. And, if the cargo is not then delivered to be 
laden on board, the master will be entitled to demurrage, agree- 
able to the stipulations in the charter party, or damages in lieu 
of it. 
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The freighter should have bis goods delivered either to the 
master himself, or, to the mate, or, to some person particularly 
appointed bj the roaster to receive them* In that case the mas- 
ter and the owners will be responsible for their safe keepbg. 
But, if they are delivered to the crew, in the absence of the mas- 
ter and mate, neither the master nor the owners will be responsi- 
ble, the mariners having no general authority to receive the goods. 
Where there is a covenant in the charter party, that the ship 
shall proceed to a foreign port, and take in a cargo on account of 
the charterer and return with it, for a stipulated hire, and the ship 
goes to the port accordingly, but the charterer declines to put the 
cargo on board, the roaster or owner may engage in another voy- 
age, and take another cargo home, and will be entitled to the 
freight of it. 2 Gall. 61. 

4. With regard to the Voyage. Where there is a stipulatioo 
10 the charter party, to sail by a certain time, if the ship is not 
then ready to receive the cargo, it seems the merchant may seek 
another ship, and bring an action for damages against tbe owners 
and master for breach of contract, on account of tbe delay. Aih- 
bott, 178. 

And if the cargo is laden on board, and the vessel does not sail 
by the time stipulated, the owners and master will be liable for 
all damages arising from the delay, unless it results from circum- 
stances within some of the exceptions contained in the charter 
party. But, it seems, if the ship breaks ground and once gets 
under weigh, in the prosecution of the voyage, it will be a suffi* 
eient compliance with the stipulation, though she may be drires 
back and detained by bad weather. 

Where the stipulation is to sail with all possible speed, the ship 
must sail within a reasonable time, taking all circumstances into 
view, i. e. the state of the ship when the contract was made ; the 
state of the weather, enemies near the port. Sec. 

Where the covenant is to sail with the first fair wind, this is 
not construed literally, that she shall sail with the next wind, but 
as soon as conveniently may be done. Poph. 161 . See 4 East^ 
477. Palm. 397. 

If there is a covenant to sail with convoy, and the master sails 
without convoy, and in consequence the freighter loses his insur- 
ance, the master and owners will be liable to make it good to 
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the freighter. With regard to sailing with Convoy^ see dn^e, p. 

234. 

The master has no authority to alter the voyage agreed upon 
by the owners, by substituting another. And, if the master puts 
into any other port, than the ship is bound to by the charter par- 
ty, he will be answerable for all damages. But, if she is driven 
into such port, and afterwards completes the voyage, he will not 
be liable as for a breach of covenant, nor will his right to freight 
be effected. Though the voyage should become hopeless, the 
master has no right to ])ut an end to it, and sell the cargo. 

Of the freighter's covenant, — 1. Of the covenant to procure a 
cargOj fyc* Where the freighter covenants in a charter party, to 
procure a cargo for the ship, if he omits or is unable to do it, he 
must pay the master the sum stipulated in it for dead freight, if 
there be any such stipulation. But, if there is no such stipula- 
tion for dead freight, in that case the master will be entitled to 
damages on account of being deprived of an opportunity of earn- 
ing the freight agreed for. Abbott, 172. 1 1 East, 232. 

But it seems, where there is no such stipulation either to fur- 
nish a return cargo, or to pay a certain specified sum in lieu of 
freight, if a cargo is not furnished, this dead freight becomes due 
to the owners of the ship, whether she returns in ballast, or earns 
freight by returning with a cargo for another person. See 1 Pe- 
ters, 203, 207. 

But, if the merchant covenants to furnish a return cargo, with- 
out more, and does not, and the master returns with a cargo fur- 
nished by another, on which he receives freight, it seems this last 
freight should be taken into consideration, and allowed in part of 
the damages, which the captain or owners is entitled to recover 
for not fulfilling the contract in the charter party, to procure a 
return cargo. See 2 Taunt. 300. 

It seems, where part only of the cargo stipulated in the char- 
ter party, is put on board, the freighter will be liable for damages. 
If the ship is freighted for a particular sum in gross, and the 
merchant is in good credit, and part only of a* cargo is put on 
board, it seems, if this part is sufficient security for the payment 
of the freight, the master will have no right either to annul the 
contract, or take in the goods of other persons on freight, with- 
out the permission of the charterer. But^ if a whole cargo is 

20 
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agreed for, and the freight is payable on the goods to be laden 
on board, and not for a sum in gross, if a full cargo is not fur- 
nished, there seems to be no reason why the master may not 
either annul the contract, or rely upon it for damages. See Ah- 
bott, 178. 

If the charterer or freighter offers a cargo, but subject to new 
conditions, as that the master shall receive less than the agreed 
freight, the master is under no obligation to receive it under hts 
covenant to take in the charterer's cargo ; and the covenant of 
the charterer will be considered as broken, notwithstanding such 
offer. But, it seems, if the master should receive the cargo 
thus offered, and should sign bills of lading for less freight, be 
will be bound to deliver the goods on the payment of such smaller 
freight. 

2. Of the covenant to pay for lay days, and, of demurrage. 
If the ship is detained over her proper number of lay days irt 
waiting for a cargo, for which the charterer frequently stipulates to 
pay a certain sum per diem, he must pay the master a compensa<- 
tion for such further delay, which is usually, though not necessari- 
ly after the rate allowed for the lay days. But, if there is no 
such stipulated time, or lay days, the charterer must lade the 
ship within a reasonable time, or otherwise he must make the 
master a compensation according to the damage, which he actu- 
ally sustains by the delay, which will be in the nature of de- 
miirrage. 

So, if a vessel is not restored to the owner at the time stipulat- 
ed in the charter party, he will be entitled to claim a compensa- 
tion for the delay in the nature of demurrage. 

But he will have no right to demurrage, where the delay is 
occasioned by the master or crew. 

Where the ship is hired by the run, the owners will have a 
remedy by action for any unnecessary delay in the prosecution of 
the voyage by stopping at intermediate ports not contemplated ia 
the charter party. 

The days of demurrage, where it is paid by the day, are 
working days and not running days, unless it is otherwise ex- 
pressed in the charier party. See Abbott, 180. 

In general, it seems, there can be no claim for demurrage, 
except upon the charter party. The reason seems to be that it 
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is a voluntary and gratuitous act where there is no stipulation in 
the charter party. Thus, A contracts to furnish B with a re- 
turn cargo, if he will go to New-Orleans, without saying any 
thing more. Here, if A goes to New-Orleans and waits any pe- 
riod, however long, say 90 days, for it, and takes it on board 
and returns, he can claim no demurrage for waiting 90 days. 
For, why did he wait so long? He need only have waited a 
reasonable time, according to the course of trade, for the cargo, 
and if it was not then furnished, he might have had a remedy 
for the breach of contract in not furnishing him with a cargo. 
But, by waiting and accepting the cargo, he deprives himself of 
all ground of action for not furnishing him with a cargo, and as 
he might have gone away when he pleased after waiting a rea- 
sonable time for that purpose, there seems to be no pretence for 
demurrage. Demurrage cannot be claimed, where a ship is 
waiting for the arrival of the convoy ; nor, if the ship is ready, 
but the convoy is not ; nor, if the stipulation is to pay demur- 
rage while the ship is waiting for cargo, will any be due, for any 
delay arising after the ship is completely loaded ; nor will there 
be any demurrage for any delay, occurring after the ship has 
once set sail, if she is driven back and detained. So, detention 
by capture will not entitle the ship owner to demurrage. 9 
Mass. R. 540. 

Lay days are to be reckoned from the time of the vessel's ar- 
rival at the usual place of dischargCy and not merely at the port. 
And the rule is the same, though the vessel on her arrival at the 
port, should discharge some of her cargo in lighters, before ar- 
riving at the usual place of discharge, on account of her drawing 
too much water to proceed with an entire cargo. Brereton, fyc. 
V. Chapman, 7 Bing. 559. 

3. The covenant to pay freight^ and the subject of freight 
generally. 

Freight is the sum agreed to be paid for the carriage of goods 
to their place of destination, whether contracted for by a written 
instrument sealed or unsealed, or tacitly implied from the mere 
lading of goods for transportation. It should be carefully distini 
guished from the sum, which is to be paid for the hire of a ship, 
where the freighter takes the ship into his own possession which 
is also frequently called freight ; but as the law in relation to 
them is not the same, it will be best to distinguish between them. 
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Freight may be payable by the month, or for the voyage ; it 
may be payable for the whole ship's burthen, or for a certain 
number of tons, or for so many tons, &c., as may be laden oti 
board ; or it may be made payable in other ways according to 
the agreement of the parties. And where goods are laden on 
board, without agreeing for any certain freight, the captain and 
owners will be entitled to a reascxiable compensation for the trans- 
portation of them, which may be ascertained by the customary 
freight on similar voyages. But if goods are brought on board 
secretly without the master's knowledge, he will not be respdnsi- 
ble for them, in case of any loss or damage happening to them. 
But, if tbey are carried safely, he will be entitled to claim the 
usual freight for them. Malines, 102. 

Where freight is to be paid by the ton, but the ship is not de- 
scribed as of any certain tonnage, freight must be paid for so 
many tons as are laden on board ; and if the freighter covenants 
to furnish a full cargo, he will be liable to pay damages for what 
is wanting, if he does not furnish a full cargo. These damages 
will have a reference to the freight, which the owners would re- 
ceive if a full cargo were procured by the freighter. 

Where freight is payable by the ton, there should be a stipula- 
tion, that a proportional payment shall be made for any less quan- 
tity than a ton ; otherwise', it has been held, the ship owner wiU 
not be entitled to demand any compensation for any fractional 
part of a ton. However, if this is still to be considered as law, 
it probably answers the purpose, to stipulate, that freight shall be 
payable at a certain rate per ton. 

If one sum in gross is to be paid for the whole freight of the 
ship, this sum must be paid, though the ship's tonnage fall short 
of what is stipulated in the charter party. But, if the error 
should exceed two and a half per cent., it seems the freighter 
may recover damages of the master or owners for the deficiency. 

If more than the stipulated quantity of goods is put on board 
the ship, the captain will be entitled to a reasonable compensa- 
tion for them, in proportion to what is paid for the rest. 

Where freight is paid by the month, it is always calculated by 
calendar months. 

In general, freight does not become due until the voyage is 
performed ; and therefore, if freight is paid in advance, and the 
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goods are afterwards lost, or are not carried to their port of des- 
tination, it may be recovered back, 2 Doug. 541, If, however, 
the parties so agree, a sum of money may be advanced to the 
master or ship owner, in lieu of freight, which in case of a loss 
of the goods is not to be refunded. But such intention must 
clearly appear, and is by no means to be inferred from the pay- 
ment of the advance alone. 3 Pick. 23. 3 Johns. 335. So 
the receipt on account is no evidence of any such agreementi 
being a mere acknowledgement of the advance. Ibid, See 
Story's Abbott, 276, in notis. 

The rule is the same with passage money, which if paid in 
advance, may in like manner be recovered if the passenger is 
not carried, unless the agreement is otherwise. See 3 Pick. 20. 
3 Johns. 336. 

But, if the subsequent non-performance is owing to the passen- 
ger or freighter's own act or default, the passage money or freight 
so advanced, in general, cannot be reclaimed. 1 Peters, 207. 
3 Pick. 20. 

If, however, there is Sn express stipulation in the charter par- 
ty,' that freight shall be paid in advance, there must also be" an 
express stipulation, that, in case the goods are not safely carried, 
it may be recovered back ; or otherwise, it cannot be reclaimed. 
See 4 M. and S. 37. This, however, is merely an obiter dictum. 
And therefore, qusere, for the only reasons for requiring an ad- 
vance are either, because, there is an immediate occasion to use 
the money, or else, the responsibility of the payer is doubted, or, 
to bind him to perform his part of the contract. 

If a ship is freighted at one gross 'sum, both for an outward 
and for a homeward voyage, and the ship performs the outward 
voyage in safety, but is lost on her return, no freight can be 
claimed, even on the outward voyage. See 5 Mass. R. 254. 

But, if she is freighted at one sum for her outward voyage, 
and at another for her homeward voyage, if she is lost on the 
homeward voyage, freight will still be due on the outward voy- 
age. The court will always incline to the latter construction, 
and allow the freight on the outward voyage, if the charter par- 
ty, or other contract between the parties, is not clear to the con- 
trary, and the outward cargo comes safe to the merchant's hands. 
And therefore, if a vessel is chartered, generally, and the voy- 
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age is divisible into dn outward and homeward voyage, they shall 
be considered as two distinct voyages, and, in case of a loss in 
the latter, the hire of the former is to be paid, and half the time 
the ship stays at the foreign port. See 15 Mass, R. 528. 11 
Mass. R. 45. 

Id cases where an outward cargo cannot be disposed of, and 
the master brings it home, he is entitled to freight on it for bring- 
ing it home, from the necessity of the case, even though the ship 
18 only chartered to carry the cargo out. 

If a freighted sliip becomes accidentally disabled on the voy- 
age, without the fault of the master, he may either refit the ship 
and carry the cargo to its place of destination, if it can be done 
in season, or, he may hire another ship for that purpose ; and, on 
bis offering to do either, if the freighter refuses, the master will 
be entitled to claim the stipulated freight for the whole voyage, 
precisely as if he had actually performed it and carried the 
goods. 9 Johns. R. 17. 3 Johns. Cas 93. 17 Mass. R. 471. 

However, such substituted ship must be apparently sufficient 
for the performance of the voyage and the transportation of the 
goods, or otherwise, it seems, the merchant may refuse to risk 
his property in her. 

But, if the master cannot repair his vessel in season, still he is 
under no absolute obligation to hire another. But, if he will 
not do it, the freighter will be under no obligation to pay any 
freight, and may demand his goods. 15 Mass. R. 341. 2 
Pick. 109, 

In cases of extreme necessity, where there is danger of the 
ship's sinking, the master mily put the goods into any empty ves- 
sel passing by, which seems to be sufficient, and if that ship 
sinks or perishes, the master will not be responsible for the loss. 
1 Brownl. 

Where freight is payable monthly according to the stipulation 
in the charter party, the master is entitled to it at the expira- 
tion of every month, although it be made payable at the ship's 
return, and the vessel be lost before her return. But, if the 
goods also are lost, no freight will be payable. 

Though a vessel hired by the month, is detained in a foreign 
port by the Government, yet freight is payable during the deten- 
tion. 
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When a vessel is chartered by the month, * for so long time as 
she shall be in the service of the charterer,' and is captured, 
freight will be paid to the time of capture. See 15 Mass. R. 
528. 

So, if a vessel is hired by the month, the hire will be payable, 
though the vessel is detained by an embargo. 7 Mass. R. 536. 
So, where a vessel is hired by the month and captured and de- 
tained several months, the owner is entitled to the hire without 
deduction. 14 Mass. R. 66. 

If a charter party is made, reciting the ship to be of the bur- 
then of one hundred and fifty tons, and freight is agreed for at a 
certain rate per ton, and she is found of a less tonnage, no more 
than the real tonnage shall be paid for. But, if she is recited to 
be of one hundred and fifty tons burthen, and a certain sum is 
agreed for her whole tonnage, to be paid on the ship's return, the 
whole sum must be paid, though her tonnage falls short. So the 
sum stipulated must be paid, though no tonnage is mentioned. 
See Malines, 100. 

If the ship be detained and prevented from sailing on the voy- 
age, through the default of the freighter in lading on board pro- 
hibited goods, without the knowledge of the captain or owners, 
compensation must be made to them in the nature of dead freight, 
in the same manner as if no cargo had been laden on board. 

When there is no express stipulation with regard to the time of 
paying freight, it becomes due at the termination of the voyage 
only. By the usage of merchants it is payable on the delivery 
of the goods. If by the charter party bills are to be given in 
payment of it, if such bills are not given, the master may sue 
for damages for not . delivering them ; but he cannot claim the 
freight itself, until the time, at which the bills if drawn would 
have been payable, is expired. 

When a ship is freighted by the ton, and some of the goods 
are lost, and the freighter abandons to the insurer, the master 
cannot recover the freight for the goods saved, of the freighter ; 
but he is entitled to retain those goods until he is paid the freight 
by the insurer, to whom they are abandoned. 

Where a ship, after capture and recapture, completes her voy- 
age, and the goods are received by the shipper, the master is en- 
titled to a recompense, on the ground of the advantage which 
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the shipper receives from him in the carriage of his goods ; but 
this is akogether independent of the original contract for freight. 
Andy if the merchant considers the goods as not worth the freight 
and salvage, he is at liherty to abandon them, in which case he 
will not be held to pay freight* But he mast either take all or 
leave all ; for he has no right to select some and abandon the 
rest. 

If the goods of the shipper instead of being carried to their 
port of destination, are brought back, this will afford no founda* 
tioQ for a claim for a proportionate freight. But, if goods are 
accepted by the consignee or the agents of the shipper, short ol 
their port of destination,, the master will be entitled to such pro* 
portional freight. And therefore, if a vessel is turned away from 
her port of destination on account of its being blockaded and re- 
turns with her cargo, no freight will be due. 2 Johns. 336. 
The blockade of the port of destination dissolves the charter 
party. Ibid. But a charter party is not dissolved by detention 
in port, either to make repairs, or, on account of bad weather. 
Sec 2 Pick. 112. 

A merchant is in no case obliged to accept his goods ^t any 
other than the place of destination. And, if the master is unable 
or unwilling to carry the goods the whole voyage, yet he will not 
have a right to retain them from the shipper for ^ro rata freight; 
because no freight at all will be earned in such case. 

For the same reason, if the master should make an unauthor- 
ized sale of the cargo in such case, bringing an action for the 
proceeds will not be such an acceptance, as will entitle tlie mas- 
ter to freight. 

If the merchant refuses to accept the goods at their place of 
destination, they wHl then be abandoned for the freight. But 
the master is under no obligation to accept them in lieu of freight. 
For, though they shoul(| be so much damaged, as to be of little 
or no value, the master will be entitled to his full freight on them. 
3 Johns. 32 1 . 

If the master, on delivery of the cargo abroad to a consignee, 
takes a bill of exchange in payment, if the bill is not paid at ma- 
turity, he is still entitled to recover his freight of the freighter, 
according to the charter party. But the master may insist on 
payment of the freight by the consignee before the delivery of 
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the cargo to him, under the clause in the bill of lading, < be or 
they paying freight,' fcc. ; or, he may, notwithstanding this clause, 
deliver the goods to the consignee and look to the charterer for 
the freight. And generally, the master has a right to retain the 
goods until the freight is paid ; and if he neglects to do it, and 
his owners lose the freight in consequence of the omission, he 
will be answerable to them for it. 10 Mass. R. 72. 

Though in generd neither freight nor wages are due, if a ship 
is lost before arrival at a port of delivery, yet, advance money 
paid beforehand, and mentioned as such in the chai-ter party, 
cannot be recovered back ; and the mariners will be entitled to 
wages in proportion to such advance. However, the law does 
not seem to be quite settled on this subject. See ante p. 290. 

The master in order to be entitled to his freight, must make a 
delivery of the goods, according to the charter party. A mere 
endeavor on his part, if unsuccessful, is not sufficient. And al- 
though he may retain the cargo, until the freight is paid or ten- 
dered, yet he roust be ready to deliver the cargo on payment or 
tender. In cases, therefore, where the master, having been turn- 
ed out of possession, has neither delivered, nor had it in his 
power to deKver the cargo, he will not be entitled to receive lihe 
freight, nor can the shipper be held as his trustee, in a process of 
foreign attachment. 4 Mass. R. 91. 

But, when the non-delivery of the cargo arises from the mere 
default of the freighter, the freight will still be due. As, if the 
delivery is prevented by an attachment ; or, by a seizure on ac- 
count of some act of the freighter. See 11 Mass. R. S29. 

A delivery at a port, substituted by the consent of both parties, 
will be sufficient for this purpose, and the acceptance or consent 
of the shipper's agent will bind the shipper. But generally, 
where the cargo is accepted by the freighters at an intermediate 
port, without any express agreement in relation to the amount of 
freight, the master cannot claim the freight stipulated in the char- 
ter party, but must be satisfied with a reasonable compensation in 
Itea of it, which will be in the nature of pro rata or proportional 
freight. 5 Mass. R. 255. And therefore, where a vessel was 
driven by the perils of the sea into an intermediate port — ^was 
unable to proceed to her port of destination, and the goods were 
received at the intermediate port, by the freighter, it was held, 
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freight pro rata, was due. 2 Johns. 323. The rule for ascer- 
taioiog the amount of the freight to be paid, was held to depend 
upon how much of the voyage is performed, when the goods 
have arrived at the intermediate port. Because, that is the ex- 
tent of the voyage performed, so far as concerns the shipper's 
interest. Ibid. 

If the charter party is silent with regard to the mode of de- 
livery, it must be regulated by the previous course of dealing be- 
tween the parties ; or, where there has been none, it must be 
governed by the usual course of business in such cases, at the 
place of delivery. But a delivery must be either to the freight- 
ers, or to their consignees, or some agents appointed by them to 
receive the goods, or, otherwise to the shipper's general agents. 

In those cases, where the delivery of the whole cargo, is ex- 
pressly required in the contract, in order to entitle the master to 
demand freight, if the whole is not delivered the merchant will 
be entitled to his goods without paying any freight at all. But, 
if the delivery of the whole, is not expressly so required, the 
master will be entitled to freight for so much as he delivers, al- 
though it should fall short of what he contracted for. In cases 
of partial delivery, the court inclines to permit the master to re- 
cover proportional freight, and leaves the merchant to his remedy 
against the master, for not completely fulfilling his agreement by 
bringing a full cargo. 10 East, 295. 

Under the common bills of lading, a delivery of the proper 
number of packages, without referring to their state or condition, 
is sufficient. 

But, where sugar is washed out of the hogsheads, no freight 
wiH be due on the empty hogsheads, it being considered as a loss 
by the perils of the seas. 2 Johns. 327. 

If any of the packages are damaged, the freighter must pay 
the' freight, if he accepts them ; however, he will have his reme- 
dy against the master and ship owners for the damage, if it is 
occasioned by the fault of the master or crew ; as, by improper 
stowage, negligent keeping, &c. but not for what is occasioned by 
storms, &c. For, the charter party is not to be taken as a policy 
of insurance, though it may be so worded as to have that effect. 
Under the usual exception of the dangers of the seas, to excuse 
the master, a capture by pirates is held sufficient. So, if a ship 
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runs foul of another by inevitable accident, and is sunk. But 
not, if she runs foul of another through want of proper care. 

The owners of the ship will be answerable for ell acts of the 
roaster or mariners, unless this liability is restrained by exceptions 
in the charter party. It is therefore usual to except embezzle- 
nient, and barratry, he. 

The rules with regard to passage money, are generally the 
same as those with regard to freight.. But, it may be observed 
further, that, if a master agrees to carry a family at so much a 
head, if any die during the voyage, the master loses his passage 
money on the person dying. But, if he agrees to carry the 
whole family for one gross sum, he will be entitled to the whole, 
if any arrive alive. But, if they all die before^arrival, he will 
lose the whole. 

If a child is born during a voyage, no passage money can be 
claimed for it. The rule is the same in all such cases, in con- 
tracts for carrying live stock. MoUoy. 

In contracts for carrying passengers, if either the ship or the 
passenger is not ready at the time agreed for her departure, the 
party ready may rescind the contract. 

A master of a ship, it is said, is not bound to answer freight to 
the owners for passengers, where it appears they are not able to 
pay. MoUoy. This, however, it is supposed, must be confined 
to cases, where there has been no disobedience of orders, and no 
negligence or default on his part. 

The passage money is not due until the ship's arrival ; if the 
ship is disabled at an intermediate port, the master, in order to 
entitle himself to the passage money, must furnish or tender to 
the passenger, the expenses or means of proceeding to the end of 
his route or voyage. If he does this, and the passenger refuses 
to proceed, the master may demand a fair proportion of the pas- 
sage money ; perhaps the whole. 

It may not be amiss to remark •here, that the master of a ship, 
has a certain limited control and authority over the persons of his 
passengers. This results from the necessity of preserving disci- 
pline and subordination, which are essential to the safety of the 
ship and all on board. It is held, therefore, that, in case of the 
approach of an enemy, the captain of a merchant ship may com- 
pel a passenger to take any station, which may be assigned to 
him^ and assist in defending the ship. See 1 Camp. 58, 60. 
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On the other band, masters are bound to exercise tbe power, 
with which the law invests them, with great delicacy and forbear* 
ance. For, though the passenger may be obliged, at the time, to 
submit to wrong and oppression, the law will afford him ample 
redress, on his arrival in port. For, it seems, the admiralty, as 
well as the common law court, has jurisdiction of personal tortd 
and wrongs committed on the high seas, by the masters of ships. 
And the admiralty will afford redress, whether such wrongs are 
committed with direct force, as, in the case of assaults and batte- 
ries, or imprisonment, &c. or, whether they are consequential 
damages, arising from w^anton cruelty and ill treatment ; or, con- 
sists in a denial of comforts and necessaries and a course of bru- 
tal insult and maltreatment, whereby the health of the passenger 
is materially injured ; or, he is subjected to gross ignominy and 
mental suffering. See 3 Mason, 242. Doug. R. 594. 4 Rob. 
73. . 

In the case of female passengers, immodest behavior, or even 
language, in their presence, is a wrong, for which the court of 
admiralty will afford redress. See 3. Mason, 242. 

So, in cases of seasickness, the denial of suitable food or 
tbe usual means of relief, to the passengers, will be considered as 
a wrong. Ibid, 

Of the master*8 lien for freight. The master is under no ob- 
ligation to deliver the cargo, until the freight is paid, unless there 
is an express agreement to the contrary ; and he may detain the 
goods on board the ship, or he may deliver them to a wharfinger 
with orders not to deliver them until the freight is paid. This 
lien is preferred to all other debts. 

So a master of a ship may detain all the effects of a passen- 
ger, until the passage money is paid ; but he cannot detain the 
passenger's person, nor the clothes he has* on. 

But the right to retain for freight ceases, when the parties have 
regulated the time and manner of payment of it, by stipulations 
in the charier party. 4 Cowen, 478. And if there is such stip- 
ulation in the charter party, it will wholly supersede the clause in 
the bill of lading, ' he or they paying freight,' &c. So, there is 
no lien, where the goods are to be delivered at a time previous to 
that, when the freight is stipulated to be payable. 15 Johns. 162. 

And generally, it seems, tliere is no lien, where the ship owners 
are not,, actually or constructively, in possession of the ship. 
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And, therefore, where a person contracts with the general owner 
and hires the ship for a voyage, and has the exclusive possession, 
command and navigation of her, he becomes the owner for the 
voyage. See 8 Wheat. 605* In this case, though he hires the 
ship hy u charter party at a certain rate per month, the original 
ship owner will have no lien for freight. The reason is, that the 
cargo on board, is in the possession of the hirer of the ship, and the 
master is his agent, and not the agent of the ship owners. And, 
if the ship owner should wrongfully obtain possession of the 
goods, it will not create a lien, where none existed before. 6 
Pick. 248. 3 Chitty on Com. 417. 

And here it may be observed, by the way, that the hirer of a 
ship by the month, having, the exclusive possession of her as tem- 
porary owner, and appointing the captain, and crew, &;c. stands 
completely in the place of the real owner, with most of his gen- 
eral powers and liabilities. And the real owner thus becomes 
discharged from all responsibility. And the hirer of the ship 
may take the goods of any other person on freight, and of course 
will have a lien on them for it, &c. 

So, the owner of a vessel under charter, the hirer having the 
whole control of the vessel for the time; and undertaking to vict- 
ual and man her, and pay over a portion of the net proceeds to 
the owner for the use of the vessel, is not liable to the shippers of 
goods, for the value of any which are embezzled, or otherwise 
not accounted for, by the master. 15 Mass. R. 370. 16 Mass. 
R. 336. The same rule is applied to a parol contract for the 
hiring of a vessel. Ibid. 6 Pick. 338. It will make no differ- 
ence, whether the contract is for a certain time, or, is determina- 
ble at the will of the ship owner. But, if it were so determina- 
ble, the contract could not be determined after beginning a voy- 
age, for want of previous reasonable notice. Nor will it affect 
the case, if the owner should undertake to pay the wages of a 
single seaman. Ibid. 

The hirer, in any such case, may send the vessel on any voy- 
age consistent with the terms of the charter party. But, if he 
should send the vessel on an entirely different voyage, the owner 
would have a right to resume possession of the ship and rescind 
the contract. ' 6 Pick. 257. 

But merely taking freight for, and delivering it at a neighbor- 
ing port, entirely in the course of the voyage, is not sufficient for 



318 LAW OF SHIPPING. 

that purpose. Ibid. And, if any damage or delay should arise, 
the ship owners may recover damages for it, without rescindiog 
the contract. Ibid. 

Agreeably to these general positions, where a ship was char- 
tered from A to B, and back again, and the hirer appointed the 
master and put tlie cargo on board, and afterwards assigned it 
during the voyage ; and the master at B invested the proceeds of 
the outward cargo in a return cargo on account of the hirer and 
his assigns, to be delivered at C or B, * paying freight,' 8ic,, and 
the vessel was bound to C. And the owner at C took possessioa 
of the vessel, and refused to deliver the cargo to the assignee, 
claiming to retain it for the freight or hire of the vessel ; it was 
held that he had no lien on the cargo, for the freight, and that 
bis only remedy was on the personal covenant of the hirer in the 
charter party, which was binding on him, notwithstanding the as- 
signment. See 15 Mass. R. 370. 16 Mass. R. 336. 

But, where the owner of the ship contracts to carry a cargo 
on freight, but retains possession of the ship and appoints the 
eaptaiuj this is the common case of an affreightment by charter 
party. And, in this case, it is of no consequence, whether the 
freight is reserved as a charge upon the goods ; or, whether it is 
the hire of the ship for a certain sum by the month, or for the 
whole voyage ; or, by the ton, or for the whole ship. In either 
case there is a right to retain for the freight, unless it is stipulated 
to be paid at a certain time, which may be subsequent to the de- 
livery of the goods. See 6 Pick. 253, 257. For, if the freight 
should be stipulated to be paid thirty days after the ship's arrival, 
there of course would be no right to detain the cargo for the 
payment of the freight, because the chief object of postponing 
the payment of the freight, would be to raise it from the pro- 
ceeds of the cargo. 

But though there are covenants in the charter party for the 
payment of the freight, if the time is not postponed, the goods 
may be retained, being subject to a lien. For the charter party 
does not waive this right* Ibid. 

Where the owner of a chartered vessel thus retains the pos- 
session of her, and a third person shfps goods in her by contract 
with the freighter, for a freight different from that stipulated ia 
the charter party, the goods may be retained by the owner of 
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the vessel for the freight due upon ihem ; because he is in pos- 
session of the ship, and consequently of the goods also. Ibid. 

These goods, however, will only be subject to he retained for 
the freight, which is due upon them according to the agreement 
between the charterer or freighter of the ship, and the shipper 
of the goods. Ibid, 

And it will not vary the c^ise, that the ship owner will be en- 
titled to .more freight on them from the charterer or hirer, under 
the charter party. Nor will it make any difference, if there is a 
stipulation in the charter party, that all goods shipped on board 
shall be bound for the performance of the covenants in it. In 
cither case, the shipper will be entitled to claim his goods upon 
payment of the freight, due upon them alone. • See 6 Pick. 353, 
dies 15 East, 547. In any such case, it will be prudence in the 
shipper or consignee of the goods, not to pay the freight to the 
charterer of the vessel without receiving the goods at the same 
time, on account of the owner's right to retain for the freight 
which may be due. him from the charterer. 

However, an under freighter is only liable on his personal con- 
tract to the person of whom he hires, for the sum agreed upon 
between them, but is not answerable to the owners of the ship 
for the hire of the ship, contracted for in the original charter 
party. 

Note. It seems that goods upon which freight is due and 
subject to a lien for it, are not liable to attachment without ten- 
dering the amount of the freight. How far the ship owner will 
be justified in delivering over goods on tender of the freight 
due on them, for the purpose of being attached, does not seem 
clear. 

In general, for a breach of the covenants in a charter party, 
there is no lien on the cargo. 

A person to whom goods are delivered on payment of the 
freight, but who has no right to claim them, cannot detain the 
goods, till the freight and charges are repaid to hini. 

This may often be of consequence to be known, because a 
bill of lading must be delivered as well as indorsed, in order to 
pass the property. 15 Mass. R. 528. And consequently, a 
person may advance the freight on goods which are delivered to 
him, on the supposition that he has a title to them, when in fact 
he has none at law. 
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A consignee, or an assignee of a bill of lading, by accepting 
tbe goods, becomes liable for the freight ; such acceptance being 
evidence of a new contract. But this does not extend so far as 
to make a mere agent of such consignee or such assignee per- 
sonally liable ; bis acceptance affects only his principal, the coa- 
signee or assignee himself. But generally, whoever receives 
goods under a bill of lading, where it is stated that the consignee 
or his assignee is to pay freight, by implication contracts to pay 
the freight. See Abbott, 286, in notis. 

If goods are shipped on half pro&ts in lieu of freight, and by 
reason of a loss of part of the goods, there is no profit on the 
whole adventure taken together, the ship owner will not be en- 
titled to any part of the particular profits, which arise on the 
goods which are not lost. 4 Mass. R. 672. 

But, if in case of such an agreement, tbe profits are divided 
abroad by the supercargo, and the shipper suffers a loss by means 
of a particular appropriation which be has made of his share 
though before the termination of the voyage, it will be considered 
as the loss of the shipper only, and the owner will not be liable 
*to bear any part of it. 4 Mass. R. 692. 

Where a shipment is made, and the ship owner is to receive 
half profits upon it in lieu of freight, the shipper assuming the 
risk of the perils of the seas ; if any 'damages arise to the ad- 
venture from those perils, the loss is to be deducted from the 
profits, so as to be borne by the owner and the shippers, jointly* 
3Mass. R. 481. 

Where a vessel is chartered at an agreed rate, and is wrecked 
during the voyage, and the cargo is sent in another vessel to her 
port of destination by the agent of both parties, the shippers shall 
pay the hire stipulated in the charter party, deducting the ex- 
pense of sending the goods to their proper port, the same being 
done on his account ' 

In this way, the shipper or freighter is at the same expense he 
would have been at, if the goods had been safely carried in tbe 
first vessel. And the master or owners receive as much as they 
would have been entitled to, if the expenses of sending the goods 
in the second vessel had been defrayed by them. See 5. Mast. 
R. 262. 

4. Q^ the supercargo. A supercargo, being the agent oi 
the shippers in relation to tbe cargo, has a complete control over 
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ft) and has the same general power, which they have themselves^ 
in relsition to the disposal of it. He may, therefore, alter the 
0001*86 of the voyage, if it can be done consistently with ibe 
terms of the charter party, and the destination of the cargo^ uti<« 
kfss specially restrained by his instructions ; and a delivery ia 
conformit}"^ to his instructions will discharge the captain, and be 
binding oo the shippers. See Lawes on Charter Parties, •^S, 
319. 

But, it is held, that if the time of the commencement and ter- 
mination of the voyage, is setded by the freighter and owner ov 
master, the supercargo, unless he h^s a special authority for thdl 
purpose, cannot alter it. Poph. 161. 

Sec. V. Of General Average. Wherever a ship is in dis* 
tress, and the master deliberately makes a sacrifice of any part of 
the lading, or of the ship's furniture, &c. for the preservation of 
the rest, or for the common interest, welfare or safety, all the 
property on board, which is saved by the sacrifice, must contrib- 
ute towards the value of what is thus sacrificed. The contribu- 
tion is called general average; the property sacrificed is techni- 
cally called the jettisor^. \/ 

The owner of the property jettisoned will not lose his right to 
recover for a general average, though he has had his property on 
board the ship, insured. 4 Taunt. 123. But the contribution, 
which it will be seen afterwards, he will be obliged to make him- 
self, towards it, or, in other words, the proportionate deduction, 
which will'be made from its value when brought into general aver- 
age, he will be entitled to recover from the insurer* 

Before considering, what property shall or shall not contribute 
to general average, a few remarks will be made 5 first, in relation 
to the emergencies which give rise to this claim, tie, } second, as 
to the mode of setding the value of property jettisoned* 

1. In what cases there shall be a general average. To entitle 
property, sacrificed, lost or damaged, to be brought into general 
average, it must be a proper subject of general average 5 while 
the property to contribute must be such as is liable to contribu- 
tion, and must actually derive some benefit, permanent or tempo- 
rary at lease, from the sacrifice. 

To be more explicit, the sacrifice miiSt be made 1, ifoluniarUj/^ 
Thus, if a ship at sea is m danger of foundering, from the via- 

21 
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Imce of the wkid or waves, and, in order to lighten her, some of' 
die cargo is thrown overboard, the owners of the property thus 
flsertficed, will be entitled to claim a contribution from the rest 
But, if the loss is the result of mere casualty, and wholly invol* 
untary, tb^re can be no pretence for a contribution, or general 
average. For the mere suffering of a loss, is not sufficient 
' 2. The sacrifice or jettison must be made with the iBteotion of 
saving the ship and cargo, or for the general interest or preserva* 
tion of all on board. For, it property is thrown overboard irom 
oaprice, or malice, the owner must bear the loss, if the act is 
done by himself, or seek a reqnedy against the wrongdoer, if done 
by another person. See 12 Co. 63. So, if a ship should be ex^ 
pected to founder, and some of the crew should betake them- 
selves to a. boat with some few articles of the cargo, or a trunk of 
specie ; and the boat being overloaded, some of those articles in- 
cluding the specie, should be thrown overboard, and' the vessel 
and the cargo should be saved, the vessel and cargo shall not 
contribute to the loss of the specie and other articles thrown out 
of the boat ; neither shall the other articles saved in the boat, con- 
tribute to make good the loss of the specie and other articles 
tfirown overboard. 6 Mass. R. 125. For the rule is, that dis- 
tinct properties of different persons must be exposed to a com- 
mon peri], and a relief from that peril must be obtained at the 
expense of a sacrifice of the property of one or more of those 
persons, and the sacrifice or exposure of the property must be 
made for the .express purpose of obtaining that relief, in order to 
render it a subject of general average. See 6 Mass. R. 125. 

3. The object of the sacrifice or jettison, that is, the safety of 
that for which it is made, or some expected benefit to it, must be 
obtained temporarily at least ; otherwise, there can be no general 
average. Thus, if a ship is in danger of sinking, and the cap- 
tain makes a jettison, by casting overboard some of the lading, 
but the ship founders notwithstanding, if any of the cargo should 
come to the shore safe, it would not contribute to make good the 
loss of the ship. But, if the ship should be saved at the time of 
making the sacrifice or jettison, but should afterwards, in the 
course of the voyage, be lost in another tempest, and some of the 
cargo should be saved from the wreck, the clear value of the ar- 
ticles so saved, would be held to contribute to the jettison, and 
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Would aecordiDgly be brought into a general average, fiecausd 
ibis clear vahie is Supposed to be the precise measure of the ben*' 
efit derived to the owner, from the prefrious voluntary sacrifice^ 
However, as it cannot always be ascertained^ whether the vesseli 
ke* is saved by means of the jettison, or not, if the sacrifice is 
made with an intention of saving the ship and cargo, and that 
Oonsequence follows, it will be sufficient to entitle the owners of 
k to a general contribution, whether it is strictly the efii^ct of the 
jettison or not. 6 Mass. R. 125. 

Hofwever, the jettison must be intended to obtain that objecti 
Mid, as It seems) that object solely* And, therefore, where a 
maiomast was broken in a heavy gale^ by^ carrying an unusual 
press of sail, in order to escape an enemy, it was held not to be 
a subject for general average. See N. R. 378. 6 TaUnt. 608< 

4* The jettison, in order to entitle it to contribution, must be of 
properiYi which is either part of the regular cargo of the ship 
irnd rightfully on board, or else must be some of the ship's furni^ 
ture or equipment, &z;c. or^ some expense or damage voluntarily 
tncarred in relation to them, be. Sic. For, if the jettison is 
merely of gopds which have. been wrongfully shipped, and which 
consequently do not appear on any of the regular papers, they 
wrll not be entitled to be brought into general average. Or, if 
they are goods stowed on deck which are thrown overboard, there 
will be no contribution for them« 1 Caines, 43. 
- The reason is, goods stowed on deck, appear to be something 
beyond the regular burthen of the ship, and are much more in 
the way of the proper management of her, and consequently^ be* 
log allowed on boarc^ so long only as they are consistent with the 
ship's safety, there is a tacit or implied agreement on the part of 
the owner of them^ that they shall be sacrificed as soon as it 
becomes unsafe to carry them. Besides, being more exposed on 
account of their inferior value, they usually pay less fireighti while 
the premium of insurance on them is much higher« 

(roods, however, which are stowed on deck, to which the pre- 
cedidg remarks are not applicable, and especially if it is agreea« 
ble to the usage of a particular trade, so to dispose of them, be« 
cause not likely to suffer damage from exposure, will be entitled 
to be b4^t into general average^ if voluntarily jettisoned or 
sacrificed. 
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SO| if a boat is voluntarily jettisoned, coDtribotion maac b^ 
madei though it was secured on deck. 1 Caiflbs, 43. And it is 
held entitled to be brought into general average, even when cut 
^way from the stem davits. 3 Johns. Cas. 178. 

In cases, where the ship meets with different perils in sacce»» 
sion, the loss is to be ascribed to the last, where she has survived 
the preceding. 12 Mass. R. 234. This, however, ean be lo 
those cases, only, where the contrary does not appear. 

Agreeably to the foregoing rules and principles, if a vessel is 
accidentally stranded, and by extraoFdinary labor and expense, is 
set afloat, and enabled to complete her voyage, with the cargo on 
board, the expense bestowed for this object, shall be a cbai^ np* 
on all, according to the rules of apportioning^ general avierage* 
2 Pick. 1. 

And, therefore, where a ship has been forced by a storm or by 
an accident arising from the perils of the sea, to enter a port io 
order to repair, and cannot continue her voyage without apparent 
rbk of being lost, the wages and provisions of the crew are to be 
brought into an average, from the day it was resolved to seek 
such port, to the day of departure from it, with all the charges <^ 
unloading, and every other expense incurred in coosequeoee* 
JBee 2 T. R. 408, 414. 17 Mass. R. 478. 4 Mass. R. 548. 
6 Johns. 307. 

So, where a vessel puts into port in distress, the master's 
board on shore, while the vessel is undergoing repairs, if necessa- 
ry for that or any ether object affecting the general codcern, wifl 
be a subject of general average. See 17 Mass. R. 471. Yet, 
it is held, that the master's expenses on shore, during tlte tioM 
' tbat the ship is unloading and reloading in such case, are not pro- 
per subjects of contribution. 3 M. and S. 482. 

So, where a chartered vessel is captured, the costs aiid chaises 
paid by the hirers, in procuring the restoration of the vessel and 
cargo, are allowed as a general average on the vessel, cargo and 
freight. 14 Mass. R. 66. 

But, the wages and provisions of the crew during the deten^ 
tion are not to be allowed ; unless in cases, where tlie erew havte 
become legally discharged from all obligation under their oontract 
in any such case, if thej should afterwards remain uH^ a aev 
contract express or implied, with the master, to assist in loeimet' 
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fug ike ship aacl cargo, for the respective owners,^the compensa* 
ttOD' for such servile will properly come into general contribatibn ; 
because it would be an expense voluntarily incurred by the mas- 
ter for the benefit of sfll concerned. Ibid. But, if the service 
£or which the compensation is demanded, results from a previous 
obligation, or, is the effect of a previous contract ; there will be 
BO eontribution to defray it, but compensation must be made in 
another manner. Ibid. In that case, the charge will fall on the 
freight alone. Ibid-, 

So, where a vessel was captured, and condemned, but the 
oargo was restored, it was held that all expenses incurred in en- 
deavoring to recover the property, were to be apportioned as gen* 
oral average, and borne by the vessel, cargo and freight. 7 Johns* 
412. 

So, if goods are voluntarily exposed by taking them out of the 
tbip in the boat, in order to lighten the ship and save her from 
sinking, if any of them are lost, they may be brought into a gen- 
eral average. See 6 Mass. R. 125. 

Bu^ if goods are taken out in lighters, in order to unlade the 
ship, at her port of destination, if they are lost, they will not be 
^aKitled to contribution. 

Where it is necessary to unlade goods in order to repair dam- 
age, done to a ship by a tempest or casualty, so as to enable her 
to complete the voyage, the expenses of unlading, warehousing 
and resbipping the cargo, are to be brought into a general aver- 
age. 2 T. R. 407. 3 M. and S. 482. 

So, also, all damages sustained by the ship or her furniture, or 
by the boat, or, by the rest of the cargo, or, by the provisions, 
be. in consequence of the jettison or unlading the goods, will be 
a subject of general average, as well as the jettison or sacri&ce 
itself. 1 Caines, 214. And, therefore, it may be laid down as a 
general rule, if a loss is the direct consequence of a voluntary 
act, done with an intention to save the ship and cargo from dan-, 
ger, it will be a proper subject for general average. So, any ar- 
ticles made use of, cut up, destroyed, &c* on the occasion of the 
jettison, and for the benefit of all concerned, must be made good 
by a general contribution. 2 T. R, 407. 3 M. and S. 482. 

So, itf general, all extraordinary expenses incurred for the sole 
purpose of the common preservation ; as in' saving a ship from 
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destruction ; pilotage, port duties, charges and expenses incurred 
by taking a ship into port, to avoid an impending peril and for 
the safety of the cargo ; the expense of extraordinary assistance 
to preserve a ship from the violence of a storm, when enterhig 
the port of destination, or any other port, which she may be 
obliged to enter for safety, ^ Stt 1 East, 220. 

But expenses incurred by repairing damages occasioned, b^ 
the tempest alone, are not generally a subject of general average. 
Since, it is the duty of the ship owner to keep his ship seawor* 
tliy, and if be does not, he may not only fail to earn his freight 
in case of the loss of the goods, but may also be liable \o an a&i- 
tion for their value, or for the damage done to them, on accbotit 
of the omission. 4 Mass. R. 148. ' 

/ However, under special circumstances, it seems, the repairs of 
/ the ship, may be brought into general average, to a qualified ei^«« 
lent. As, in case of a disaster befalling the ship from any uns 
foreseen casualty, if the repairs are necessary to enable* the ship 
to prosecute the voyage, but are of no further advantage to her, 
they may be brought into general average. Sec 8 T. R. 209, 
8 M. and S. 482. 

All repairs beyond such as are necessary for this purpose ki 
«uch a case, roust be borne by the ship owner. Deducting, there- 
fore, the permanent benefit of the repairs, or such as gives an in- 
creased value to the ship after the termination of the voyage, it 
is the residue only which is entitled to be brought into general 
average, For the same reason, all expenses which are of strict 
necessity at the time, to enable the ship to complete her voyage, 
but afterwards are of no utility to her, should be brought into ibe 
account of general average. T Pick. 269. 

Where a ship is run ashore with a view of saving both ship 
and cargo, or the cargo alone, it has been doubted whether the 
cargo shall be brought into average on account of a total loss of 
the ship J and there are contrary opinions and decisions on the 
sebject. Stt 3 Wash. Cir. R. 298. 9 Johns. R. 9. Howevw, 
the prevailing ' opinion seems to be agreeable to the decision in 
3 Serg. and R. 229, that the cargo must contribute. See Story's 
Abbott, IN NOTis, and the various cases and authorities there tsitedm 

Where a ship is driving on a lea shore, and the captain selects 
tb^ pltice of rutining ashore, it has been held that the loss $ha|l 
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bebtought into general average. 4 Bin. 513. 5ec, aUOi in rdo" 
tion to ikU subjectj Stevens on Av. 32, 33. 

But, where a ship is driven on shore by the violence of the 
wind aad waves, the cargo, if saved, shall not be brought into 
general average on account of the loss of the ship. The distinc- 
tion between such cases, upon which the question of contribution 
appears to turn, is, that if the loss is wholly involuntary, there 
■ball be no contribution ; but, if the loss is intentional for the 
purpose of saving the cargo, there must be a general average; 
See 3 Wash. Cir. R. 298. 

So, if a ship should be chased by an enemy, and in order to 
save herself, should be compelled to enter a port, and should be 
found to be too deeply laden to get over a bar, &;c., and some of 
the cargo should be taken out in boats to lighten her, and some 
of the goods, thus taken out in boats, should be lost, it would be 
a proper subject for general average, and both the cargo on 
board the ship, as well as the ship itself must contribute propor- 
tionally towards it. So, if a ship for any cause is obliged to en- 
ter port for the general benefit, and it is necessary to hire extra 
workm^, &lc., their wages and provisions must be brought into 
ifae general average. 

So, where a vessel is thrown on her beam ends, and a mast is 
eut away in order to right her, it has been held to be a proper 
subject for a general average. So, if a mast or spar is cut away, 
while hangidg by the rigging over the ship's side, it has been held 
to be a proper subject for a general average. See Phil, on Ins. 
333. 

This, however, has been denied, and it has been held, that it is 
not a subject for contribution, or, at best, nothing more than its 
value while hanging in that state, can be brought into general av- 
erage. See Stev. on Av. 18. 8 Mass. R. 476. 

If a cable is cut or slipped, in order to save the ship. Sec., 
from danger, this sacrifice may be brought into general average } 
but, where this is done, in order that the ship majs proceed on 
her voyage in company with convoy, be., there is no pretence 
for contribution. For, the sacrifice should be' made with the 
sole intention of saving ship and cargo, or one of them, &c. See 
6 Taunt. 608. Stev. on Av. 17. 

So, if goods are taken out of a ship in lighters, for the pur- 
pose of relieving her when she is in danger of sinking, or in or- 
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der to llghttD bat over a bar, whare she is driveo bto poitt out 
of her course, and some of them are lost, there most be a gewN 
al average. But, if the goods are taken out in ligbtcr3 at the 
port of destination, for the purpose of lighteniQg the ship ovier a 
bar, or in order to unlade her cargo, there will be no prete|;t fcr a 
general average^ though some of them should be lost from tbe 
lighters. 

If a vessel is compelled to anchor in an unusual plaee to avoid 
danger, and b lost there, it is said there must be a general aver- 
age. 

But, generally, the ship owners must bear all losses oc'f^siooed 
by gales or tempests, even wlien caused bj a press of sail to ^ss* 
ipape from an enemy, or to avokl a lea shore* But saorifices^ 
Q)4Mle voluntarily on such pccasioas for the g^^al bene^ ane 
fi!||titled to be bro^ght ioto general average. 
, The e^cpenditure of amunitioq iq resisting captur^e by a pripi* 
teer, it has been he](], a^rds no ground for con^riboliipOr 
Taunt. 608. Nor tbe damage done to the ship in thptoosabat^ 
Jbidf Nor the expenses of curkig th^ i^oui:^()ed. Jf^i^K • 

Yet, on the oth^r hand, it has b^Qn heJd that, danwg^i "sm-^ 
tained in delending a ship against ^a pirate is a subjept^jCor gener- 
al average, 

Where a vessel is captured and re^iaptured,^ if 3(^e qi. U^ci 
ship's stores are necessarily thrown overboard, while ^be jsin^tl^e 
possessioQ of the enemy, it will be a proper subject, for general 
ave^-age after the recapture. 4 Taupt^ 123, 

If money is paid or goods are delivered to a pirate by waj..of 
ransom for a ship, tbe v^Iue of what is thus voluntarily given iip, 
must be brought iplo general average. But, what is taken outtof 
a ship by pirates, as pluqder, is not entitled to contribution,, b^ 
cause it is not a voluntary sacrifice. He, therefore, whpseprop-e 
erty is thus plundered, must bear the loss alone. 

Where aq injury, is done to two vessels by running ibul of ei^ph 
Other, without blame or wapt gf p^-oper precaution on either side, 
each must bear its own loss, whether greater or less* There is 
no contribution in this case, by our law. 

2. Of settling the value of the property jettisoned* In order 
to determine the amount, which each contributory interest should 
p»pr towards the general average, it will previously be necessary 
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kin the yalue of the property jettisoned^ s^usrificed or e^m 
fflVMliid fortbe general benefit The general princijde on thU 
fobjfeet is, that the property jettisoned is to be rated at its leal 
value to the owner, at the time of the sacrifice ; because tbif is 
ibe precise amount of tHe loss, which he has sustained by it, 
Se$ 9 Mass. R. 518, 

In ord^r to ascertain this value, two dififerent modes of estima* 
im^ are adopted, depending upon the place where the adjustment 
is made^ of the general average. If it is made, as it ought always 
to be» ^here there is not some particular inconvenience attending 
i^ at ihei pteee of the abip's destinacioo, the jettison or saerifiQe^ 
iffjit etm^kt^ of pait of the cargo, will be estimated at the neat 
priee which it is worth at that plac«, deducting freight and inei^ 
de^al charges, when the ship arrives. The reason i$, that tbpf9 
jg4^ds' which were jettisoned, ought in: justice to their owner, to 
ke' |)laqed on the same footing as those which arrived safe. SiS$ 
Abbott on Shipping, 357. 

: ThiS:prioe is nothing more than the current or market prkid 
.Qfsiipilar goods at that time and place, deducting freight and 
commissions, &cc. See, however, % Serg, and R. 239, aecOrdk)g 
to which, in a jettison of goods their value ought to be e$timilted 
at the price, they would have brought at the port of delivery; ■ r 

lif . the jettison is of the sbip^s furniture, masts, spars, rigging, 
&c^ their value, at the time of the sacrifice, will be ascertained 
by the price of similar articles at the place of adjustment, witlb- 
out any deduction on account of freight, because none is due 
upon them. But, as the ship owners will be entitled to nothing 
more than a fair equivalent for those articles, which have been 
sacrificed by the jettison, and which are ftjwsiys considered as old 
and the worse for wear, if they have been used in a preceding 
voyage, an invariable rule has been adopted, to deduct from the 
prime cost of the articles jettisoned, one third, as the settled of 
agreed difierence between new and old materials, or artides, of 
the same kind. This deduction of one third, for the difference 
between new and old articles, is even applied in this country to 
vessels and their furniture, &c., which are entirely r^w, and not 
merely to old vessels. 1 1 Mass. H, 253. 

It has been said, indeed, that this rule is not extended to an* 
chors, because those, which have been [proved, may be consld* 
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ered as more valuable than tbose wbteh have not ; but d»8' dl»^ 
ductbn appears to be made from the value of an anchor in tbtl 
pro forma adjustment of a general average in Abbott on Ship* 
ping, 358. ^ 

In the application of this rule, it is held, that the old Aiaterhik 
belong to the insured ; but they are to be applied as far as tbej 
trill go, in making up the loss, and it is the balance of ne# mate- 
rials, or articles, to which the rule, for the deduction o'^tt^l^ tbW, 
is to be applied. 7 Pick. 259. 1 Cow. 965. It is thus appa^ 
rent, that though the old materials belong to the insm*ed, the in- 
tforer baa the advantage of them, since they go to dnhitrfihjtbe 
amount of the loss, against which he is bound to indemnify the 
ilitured. But, where the old materials or articles canmM^ be ui^ 
at all, and it becomes necessary to substitute new ones in their 
place, one third of the price of the new ones id dediM^ed, weA 
rtie balance only is what the insurer bas to pay theltie&red. Bti^, 
in this case, who is entitled to the old materials ? According to 
tecbnicel law, it would seem that they belong to the insured ; 
but, according to equity and consistency, they go to the insured. 
Set ibid. , 

Where the general average is adjusted at the port erf lading, 
the jettison, if consisting of goods which are part of the cargo, 
will be estimated at the invoice prices, or else by actual sales, or, 
by the price current at that port, deducting freight and expenses. 
But, here it may be observed that, where the ship is driven back 
to the port of lading after a jettison, there will be no such de- 
duction on account of freight, because no freight will then be due 
CD them. 

But, if the jettison takes place abroad, and a return cargo is 
brought back to the place of departure, freight would be due • on 
them, and consequently, ought to be deducted from the value of 
tbose which are jettisoned. The only object, however, of these 
rules, is, to determine the value of the goods at the time of the 
jettison, and that rule may be considered as the best, which 
will furnish the nearest ascertainable approximation to that value. 
But, which of these rules s^all be adopted in every case, ^licli 
may arise, does not appear to be well settled judicially ; nor does 
the practice of different merchants, insurance brokers, and presi- 
dents of insurance offices, in adjuifting average losses, appear to 
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be qtiilo i»tform* When assessors are appcdnted by ^he coinrt to 
mifuU the average, they will of course be left to adopt tliat mode 
of calcutaUoo to ascertain the amount of the loss, which they 
diink most just and reasonable, unless some particular directions 
Hre given by the court in relation to the principles and rules, by 
which they are to gov-ern themselves in that respect. But aucb 
durections must depend more or less on the circumstances of each 
Jodivid^ial case, since what may be the best rule in oqe case, may 
he impracticable or inapplicable in another. 

Where the subject of the general average, consists merely jq£ 
disbursements, those disbursements will be allowjed without any 
deduetioo ; as, in case of pilotage, port duties, the expenses ^ 
luring ejUra labor, and other money charges. If any Fuch es« 
peoses are incurred by reason of capture, the adjustment ought 
to be made at the place of detention, and the value of th^ ait^ 
cles, which are to contribute, may then be taken according to 
Ibetr value at the place. See 14 Mass. R. 66. 

Where a ship is totally lost, having been voluntarily run ashoi^ 
lor the purpose of saving the cargo, her value will be esttmatfid 
4t the price she would have brought, or, which would have been 
set upon her, in the place where the voyage commenced, dedci^* 
log the expense of carrying her there, and making a reasonable 
aliowaoce for any deterioration she may have su^ed, up to tiM 
time when the loss happens. See 2 Serg* and R. 329. 

Where a ship and cargo are ransomed from pirates, the wages 
of the seamen, will contribute, as in case of contribution for safe* 
vage« But, m other cases of general average, they do not. 2 
Mass. R. 39. 

Where a jettison is made of goods, their freight up to their 
place of destination, must be brought into the account, as part of 
the loss. The reason will appear, if we suppose A to charter 
one half of the tonnage of a vessel, and B the other, and each 
to fill up his part with goods on freight ; in case of a jettison, if 
the goods taken on freight by A, are thrown overboard, and the 
freight coming to A on account of them is not brought into the 
account of the jettison, A will lose im freight, while B will re«- 
ceive his. This inequality is avoided by bringing the freight of 
the goods sacrificed, into the account of the jettison, and is agree* 
fible to the fro forma adjustment in Abbott's Treatise, 359« 
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For the same reason, if goods are sold in a foreign port iviieri 
the ship has put in, id distress, for the purpose of paying neeeflssi* 
xy expenses incurred there, to enable her to proceed on her 
Toyage ; not only the loss on ' the cargo, but the freight of the 
goods so sold, is proper to be brought into the general average. 
Su Stevens, 19, 22. 

Where goods are jettisoned, if they are afterwards foond and 
picked up by a stranger, the owner's property in them still re« 
mains unaltered, notwithstanding the jettison, and be will be en- 
titled to reclaim them b an action of Trover, on tendering a rea- 
sonable salvage. If the goods are damaged by the jettison, the 
damage, together with the amount of salvage paid to the finder, 
vill constitute the amount to be brought into general average. 

1. What shaU and what shall not eontribtUe. It is a general 
principle, that all property saved by the jettison, shall conuibute 
its proportion towards the sacrifice. 

And, therefore, the ship, the cargo, and the fright must con- 
tribute to a general average, in the manner more particularly ex- 
lilained below. 

But, it seems, the persons of those on board, do not contri- 

Imte: 

Unless they are slaves ; for, the owners of slaves, roust coch 
tribute for them according to their value. The true reason of 
the distinction between the two cases, however ludicrous it 
may appear at first sight, yet horrible in fact, is nothing more 
than this, that ordinary passengers are not liable to be thrown 
overboard as a jettison, in whatever extremity the ship and car^ 
go may be, such an act being equally a violation of natural right 
as well as divine law. But slaves, being considered as merely a 
part of the cargo, have not always been considered as within the 
protection of these laws, and we accordingly find, that, in the 
V barbarous and not yet forgotten times of the slave trade, a jetti- 
son has actually been made of African slaves, who have beea 
thrown overboard alive to lighten the ship. 

Wearing apparel, though packed up in chests or boxes, will 
not contribute, being intended for personal use. 

But, if it is transported for the purpose of traffic, it will bo 
brought into contribution, as well as the rest of the cargo, of 
I which, in that case, it becoms a constituent part. 
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The same rule is applied to personal jewels and ornaments, 
iriiicb do not contribute, if intended merelj for personal use, and 
not transported for the purpose of traffic. 

. Neither wiB sailors' wages contribute in cases of ordinary jet- , 
tisoo* But, goods purchased with wages previously earned, 
srithout doubt must contribute their proportion. Where the ship 
is ransomed, however, the wages of seamen must be brought into 
general arerage, to pay their part. 

Neither will the ship's provisions contribute ; not, even in the 
case, where the principal employment of the ship is for the trans* 
portation of passengers. 4 Bing. 119. 

Money lent on bottomry or respondentia, it is held, does not 
contribute. But, though the law seems to be so, there does not 
appear any good reason why the lender of money, on bottomry^ 
should not contribute his proportion. Since, if the property on 
which mooey is loaned, is lost, he loses both debt and security } 
iBKui, if his debt is sav*ed by a jettison of the goods of other 
fiersoBS, be ought to contribute to it, in proportion to the amount 
of what is saved to him by their sacrifice. There is another rea-^ 
fdn for it also, which is, that if the property on which his money 
is loaned, should be jettisoned, contribution must be made by the 
otii^s, to make it good, and his security for his loan is thus pre-' 
served ; equity, therefore, would seem to require that he should 
in like manner contribute to a jettison of their property, in pro- 
portion to the benefit he derives from it. 

Whero goods are taken out of the ship in boats, to lighten her, 
if soaie of them are lost, those which are saved in the boats, do 
not come into general average to make it good. 

But, ii* goods are thrown overboard in order to save a shipy 
and she is saved at the time, but is subsequently lost in the course 
of the voyage, if any of the materials are saved from the wreck, 
tboae materials, after deducting the charges for salvage, must 
ccstribute to the general average on account of the* goods jetti- 
aoned. Because, it is supposed, the ship was saved on the for- 
mer occasion, by the sacrifice of them. 17 Mass. R. 478. 

The property sacrificed or jettisdi^d, also contributes ; and it 
should be estimated at the same value, which similar goods are 
raled at in settling a general average. The jettisoned goods 
iwi^t eontribuie, because, otherwise their ufhoU loss would be 
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made up, while all the rest would be losers. Where any artickl 
is damaged by a jettison, but remains specifically, for the purpose 
of contributing, it is considered as sound, because the damage is 
made up. by the contribution. This rule may be thus familiarly 
illustrated x Suppose there are two bales of cotton, and one is in-* 
jured by a jettison, fifty per cent., and the other is to conuibute, 
it is apparent, if the damaged bale is estimated as sound, as well as 
the other, and the damage is divided between them in proportiim 
to the estimated value, the owner of the bale damaged by the 
jettison, will lose no more than the owner of the sound. Tbm 
loss, when thus apportioned, will be twenty-^five per cent 

Where money is advanced in lieu of freight, which is not lo 
he refunded in case of a loss and consequent failure to ean 
freight, if there should be a general average, this advance money 
will not contribute. The reason is, it was never at risk, and con* 
sequently never derived any advantage from the jettison* 

So, where A hire a ship of B, for a year, for a sum in grosi 
to be paid at all events, if there should be a general average, B 
will not be bound to contribute to it, on account of such hirOf 
though he will of course, on account of the ship : but, if tbs 
ship should earn freight for A, for goods received by him from 
others on freight, and there should be a jettison, that Ireight must 
contribute according to its real value to A, because it is by that 
value, that an estimate is made of the benefit which A receives 
from the jettison. 

And, therefore, generally, as all property, which receives a ben- 
efit from a jettison, must contribute to it, subject to the few ex« 
ceptions before stated ; so, no property or interest is bound U> 
contribute to the general average, which has derived do advant^' 
age from the sacrifice. 

And, therefore, it would seem, bank notes, or, any other merer 
securities, of whatever value, do not contribute i because they 
are merely .evidences of contracts, and it cannot always be de* 
termined beforehand, whether the contracts may or may not be 
enforced, in case of their loss and consequently, it is impracticaUe,^ 
to ascertain whether the owners of them have derived any ad-' 
vantage from the jettison or not. 

2, Of the tnode rf adjustment. The fundamental prineiplef 
which should govern in aU adjustments of graeral average, iBf 
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that each interest should contribute to it, according to the benefit 
which it derives from the jettison, of which the value of the 
property saved or benefitted by the jettison, at the time when it 
takes place, is the best criierion. But, as it seldom happens, that 
a genial average is adjusted, either at the precise time or place, 
when and where it happens, this value cannot often be determine 
ed. It becomes necessary, therefore, to adopt such a nK>de of 
adjustment, "as will probably give the nearest approach to that 
vb1u6. For this purpose, different modes are recommended, ac- 
ecrding to the place inhere the general average is to be adjusted^ 

To obtain this object, the value of each of the contributory in- 
terests is to be taken at the time and place of adjustment. 7 
Mass. J^, 365. The valuations in the policy of insurance, if 
there happens to be a valued policy in relation to any or all of 
those interests, are entitled to but little regard if they are dilut- 
ed. For, the agreed value in a policy does not bind the parties, 
is ^n admission as to the value, which must contribute in a gen- 
eral average. But each interest must contribute according to its 
real value, however much it may happen to vary from the valua- 
tion in the poKcy. 7 Pick. 259. 

The usual contributory interests, may be classed under the 
heads of the ship, the cargo, and the freight. And though it of- 
ten, and perhaps most usually happens, that two persons only are- 
concerned in them, it will frequently facilitate a clear apprehen- 
sion of this subject, to consider them, as, in fact, belonging to 
three distinct persons, e, g.y the slrip owner, the charterer or 
freighter, and the shipper of goods. In case of a general aver- 
age, each of these persons will be held to contribute to it, in 
proportion to the interest which has been preserved to him by 
the jettison, or sacrifice. Thus, suppose the loss occasioned by 
the jettison to amount to $1000; the contributory value of the 
ship to be $10,000 ; the cargo, $8000; the freight to be $1000^ 
Then the ship will contribute fifty per cent, of the loss, or, $500 } 
thfe cargo, forty per cent., or, $400; the freight will contribute 
five per cent., or $50 ; and the jettison itself will contri];^ute fijre 
per cent., or $60. The jettison contributes, because, otherwise, 
as has been already observed, the owner of the goods sacrificed 
would have the whole of his loss made up to him by the contri- 
butioDS of the rest, while they would be losers. This deductioa 
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from ctie flmouot of the jeClismiy bj the wmj of proportknnite 
coDtribution to the loss, will put all concemed, oq tbe same 
footiag. 

But though this principle is simple and of easy apfdication^ 
yet the proper adjustment of a general average is frequeodjr a 
matter of considerable intricacy and difficulty, from the yariety 
of circumstances, which it is necessary to consider in order, to 
determine the valuation which should be made of tbe oontriboto- 
ry interests, and thus determine with precision the elements of 
the calculation* To facilitate the process, a few of the more 
general rules, applicable to each of these cootributoiy interests, 
are here subjoined* 

!• Of the ship. Where a ship has been taken and carried 
into port and detained for adjudication and afterwards released^ 
and it becomes necessary to ascertain her contributory value, this 
will be estimated by what she is worth at the port, where she 
was carried for adjudication, and not by her value at her owo 
port, after her return home. 9 Mass, R. 518. 

Where the ship having sustained injury by tbe perils of the 
seas, is necessarily sold abroad, the proceeds of the sale will be 
taken as her real value* 2 Johns. 96. This coincides with the 
rule to take the value of the ship at the place 'of adjustment, as 
the contributory value* 7 Mass. R. 365. 

According to Stevens, < tbe true value of the ship for eontri* 
butien, is tbe amount that her hull, masts, yards, sails, riggiog 
and storee would produce after the sacrifice b noade, with the 
addition of the amount made good by the general average con- 
tribution.' 

He, however, considers * that mode the best, which will most 
nearly approximate to the value of die ship when she sailed, de- 
ducting the provisions and stores expended, the wear and tear of 
tbe voyage-^^and any partial loss by sea damage incurred up to 
tbe time when tbe general average loss took place.^ For, that is 
her value to tbe owner, Stev. on A. 54, 55. These two modes 
ofrcalcu^tion, as it would seem from his two pro forma adjuel* 
ments, would coincide in their results, if the elements could be 
correctly determined. 

A rule has sometimes been adopted, to ascertain the contribtt* 
tory value, by deducting one fifth from bee value at the time of 
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comineiieiiig the vojsge, 1 Caines^ 572. This nile, howerer, 
«ppev8 to be a mer^jr arbitrary regulation, having nothing to 
recomoiend it but simplicity and uniformity, and is not resorted 
to, where the real value can be ascertained. See 2 Johns. 98. 
However, the rule for the deduction of one third, as the agreed 
differenoe between ^ old and new,' stands on no better found&" 
tion. 

2. Of the cargo, Wheire a vessel is driven back into her 
port of lading, having made a jettison, which is there adjusted, 
the cargo should he estimated at cost, i. e., the amount of the 
tradesmens^ bills, and the shipping charges, which is the value at 
risk ; because, in case of a jettison, the goods might be replaced 
lor that aiDount. • See Stev. on Av. 48. 

If the goods are damaged by the jettison, diat damage will 
constitute part of the jettison, and will come in for a share m the 
general average, and the goods thus damaged must contribute as 
sound goods towards the general average ; because the damage 
sustained by the jettison, is made up by the general average. 
But, if the goods are not damaged by the jettison which is made 
of the other goods ; but are afterwards damaged by some casu- 
alty, they will contribute only according to their value on their 
arrival, ». 6., as damaged goods^ For, the preservation of this 
diminished value, is all the benefit which they have de- 
rived from the jettison. Since, if this had been wholly bst, 
there would have been nothing to pay on their account towards 
the general average. The same remark applies, where the 
charges on the goods amount to more than tiie gross proceeds of 
the goods themselves. 

If the average is adjusted at the port of discharge, the con- 
tributory value of the cargo will be the market price, deducting 
freight, duties and landing charges. Stev. on Av. 48. 

3. Freight. It has been seen already, that freight absolutely 
due, or any part of it, which is so, or any sum of money paya- 
ble in lieu of it at all events, before the jettison takes place, is 
not liable to be brought into a general average on account of the 
jettison, because it is impossible that it should derive any advan- 
tage from the sacrifice. See 11 Johns. 315. 

But, if a jettison takes place while the freight is in the course 
of being earned, but before it is absolutely earned, so much of 

22 
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it as happens to be earned at the time of the adjastinent of the 
general average, must contribute towards it. And, therefore, if 
pro ratA freight only is eventually earned, that only will contrib- 
ute, because that only is saved. 1 Caines, 217. 

It is the neat freight only, that contributes to a general average 
loss in any case. All charges and disbursements consequently, 
which go to diminish the value of it, must first be deducted. 
Among these deductions, may be enumerated seamens' wages, 
and provisions and stores put on board and consumed after the 
jettison. Story's Abbott, 358. 14 Mass. R. 66.' But, it is 
said, any advanced wages ought not to be deducted, because in- 
cluded in the value of the ship. Stev. on Av. 59. According 
to the same writer the value of the provisions ^ould be deduct- 
ed from the value of the ship, and not from the freight. Stev. 
on Av. 55. 

As it is the neat freight only, which is to contribute to a gen- 
eral average, if a ship becomes disabled in the course of a voy- 
age, and the owners find it necessary to hire another, to carry 
the cargo to its place of destination in order to earn freight, the 
hire of the second ship, must be deducted from the freight, and 
then the balance only, being the neat freight earned, will be held 
to contribute. 17 Mass. R. 478. 

When goods are carried on frieght, the freight list is the best 
evidence of the gross amount of freight. 9 Mass. R. 518. 
But, when the ship and cargo belong to the same persons for the 
voyage, the freight must be rated according to the customary 
freight on such voyages, deducting wages and provisions during 
the voyage, which are a charge upon it. 14 Mass. R. 66. 

But the contributory value of freight in Massachusetts, is as- 
certained hj deducting one third of the gross freight. 3 Ma- 
son, 439. 

Sec. VI. Of Salvage, Salvage is an allowance, made for 
saving a ship or goods, or both, from the dangers of the seas, 
tempests, enemies, pirates, &c. Salvage formerly consisted of 
a certain portion of the goods saved, but latterly, it is made in 
tnoney. The salvors, however, have a right to detain the goods 
in their possession until the amount of the salvage is agreed for, 
paid or secured. 2 Sal. 654. 1 Ld. Raym. 393. 8 East, 57. 
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But, if the parties cannot agree as to the amount, the salnors 
have no right to convert the property saved to their own use. 
On the contrary, if the owners tender them an adequate compen- 
sation, and the salvors refuse it and retain the goods, the owners . 
may recover them in an action of Trover. But the most proper 
course for the salvors, is immediately to libel the goods or ship 
saved, for the salvage, in which case, the property will remain as 
a deposit until the contest is decided, and then must be delivered 
up to the owners, upon payment of the sums awarded for sal- 
vage. See Beawes, 162, 163. 1 Pet. Ad. R. 94. 

If goods are abandoned to the salvors^ there can be no claim ; 
because the salvage can never exceed the benefit to be derived 
from it. Beawes, 162, cites Kaimes' Pr. of Equ. 373. 

It is said, that if property recovered from shipwreck, should 
afterwards be irrecoverably lost, yet salvage must be allowed for 
the recovery. Beawes, 163. This, however, can only extend 
to Cases, where, after the recovery of the property, it has been 
delivered to the owner, and he, by his acceptance of it, has by 
implication undertaken to pay a reasonable salvage. For, if the 
property, after it is recovered, is tendered to the owner, he is 
under no obligation to accept it, and, until it is tendered, be is 
not obliged to elect, either to abandon, or, to receive it. Conse- 
quently he cannot become liable to pay salvage for property, which 
though once recovered or saved, has been lost again before com- 
ing to his actual or constructive possession. The same rule ap- 
plies, if a ship is lost, or recaptured by the enemy after a recap- 
ture from them. But, if a ship, after a ransom from the enemy, 
should be lost, and the party making the ransom were authorized 
to make it by the owners, or, acted under a general authority, 
express or constructive from them, in so doing, and the ship was 
afterwards lost or recaptured again by the enemy, the ship own- 
ers would be obliged to bear the loss. But, though the owner 
may refuse to accept the property saved, if he accepts it, he be- 
comes liable for the salvage. 1 Pet. Ad. R. 94. However, a 
fair compromise will preclude all claim on that account. Ibid, ' 
In general, all the property saved must pay salvage. And, 
therefore, the ship, and the cargo must pay salvage. But sal- ^ a 
vage is due on those goods only which are delivered ; and, if 
fraud and embezzlement are clearly proved against a salvor, he 
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wiUJorfeit his rigbt to salvage, not only because sound policy d^ 
mands, that such baseness and dishonesty should be discounte- 
nanced as much as possible ; but because, when erobezsleinent 
is once proved, to a certain extent, it by no means follows, that 
it does not exist to a much greater, and the salvor may have 
greatly overpaid himself in what he has fraudulently abstracted 

and concealed. 

However, where the captain of a captured ship recaptures 
ber, he is no longer responsible for acts of embezzlement com- 
mitted by his own crew after the recapture : each sailor is then 
answerable for his own acts alone. 1 Pet. Adm. R. 99. And 
generally, no salvage will be allowed to fraudulent claimants, i 
Pet. Adm. R. 79. 

Where freight is saved to the owners of the ship, by the act 
of the salvors, they will be entided to salvage out of the freight. 
i Pet. Ad. R. 99. 

The wearing apparel of the master and crew of a ship, are 
usually exempted from the payment of salvage. Beawes, 163. 
And, generally, it is said, less salvage is paid on plate, jewels, 
money, &c. $ and other similar things of small bulk and great 
value. Yet, it seems, where such articles constitute a part only 
of the property saved, there is no distinction in this respect } but 
all the property saved, is thrown together, and a certain propor- 
tion of its gross value is assigned to the salvors, as a recompense 
for their meritorious exertions. And, therefore, money and 
plate, in trunks on board the vessel saved, and claimed by the 
master of the vessel, have been decreed to pay their proportion 
of the salvage. 1 Pet. 46. 

Before salvage, that is, a reward for saving or restoring prop- 
erty to the owner, can reasonably be claimed, the property itself 
must previously have been lost, or, at least in imminent danger. 
But, it is not necessary that it should appear certain, that the 
property would have been irrecoverably lost, if it had not been 
relieved or restored. 2 Pet. Ad. R. 358. 4 Cranch^ 347. 

Property coming from a wreck is distinguished by a different 
name or epithet, according to the condition in which it is found ; 
thus, 

When goods are cast into the sea and sink, they are termed ^e^- 
sam. When they sink, but have something buoyant tied to them 
as a mark, they are called ligan. And when they float away 
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from the wreck to the shore, and are taken up, they are called 
flotsam. When they are cast upon the shore by the sea from the 
wreck, tfaey are termed wreck. When a ship or boat is found at 
sea without any person on board, it is termed derelict. The gen* 
eral name of salvage, however, is now applied to any such prop- 
erty saved from perishing, as well as to the recompense given to 
the salvor for his exertions in rescuing it, and these distinctions 
are now but little attended to, in general. 

SttU, as a higher rate of salvage is usually allowed in the case 
of derelict^ than, in any other, it is sometimes made a questioa, 
whether the property saved is derelict or not. 

According to natural law, property ^derelict, like newly discov* 
ered property, belongs to the first occupant. See 2 Bl. Com. 9. 
1 Pet. Ad. R. 36. But this rule can only apply, where the prop- 
erty is voluntarily abandoned by the owner, as worthless to him ; 
or, is lost, and no owner can be found. Yet, it is very apparent, 
if the owner of property loses it, whether on the land or on the 
sea, whether be abandons it to save his life, or loses it by casual- 
ty, the finder can have no rightful claim to it against him, for any 
thing more than a reasonable compensation for bis trouble, in pre- 
serviog and restoring it. If the owner in such case, therefore, 
cannot be found, the salvor has a right, by an application to a 
proper court, to have a suitable recompense paid him out of the 
proceeds of the property, which in case of derelict, usually ap- 
proximates to one half of the value of the property preserved, 
and the rest is paid into the United States Treasury, from whence 
without doubt it may be drawn, on proper application and proof 
of title, by the real owner, whenever he may appear. See the 
ease of Peabody and others in the District Court of MassachU' 
setts J March 1 , 1 829. See also 1 Mason R. 372. 

Where there is an abandonment at sea, without hope of recov' 
ery, it is a derelict. But, a mere leaving of the ship, in order to 
procure assistance, or, with an intention to return to her again, is 
not such an abandonment. 1 Rob. 40. 

Where a ship is taken by an enemy, and afterwards abandon- 
ed, it has been held not to constitute a case of derelict. 4 Rob. 
217. 6 Rob. 272. Yet, where a ship had cut away her masts 
before she was compelled to strike, and the captors took out the 
master and crew, and afterwards abandoned her, it was held a 
case of derelict. Edw. R. 89. 
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So, where a ship having ruD on a shoal, was abandoned hj the 
crew, it was adjudged a case of derelict. Dods. 48. 

But, as all maritime derelicts will be restored to the owners, if 
any appear, on the payment of reasonable salvage ; and, though 
none appear, the salvor will be entitled to nothing further than the 
salvage, and the rest will be retained by the United States, to 
whose equity it is presumed, an afTplication by the real owner, 
though after a long interval of time, would seldom be made in 
vain, the question whether derelict or not, can now seldom be of 
much consequence. See 1 Pet. 52. 1 Rob. 32, 228. 

If, indeed, cases may be put, where an owner may abandon his 
ship or goods, as absolutely worthless to him, so that they may 
become the property of the first occupant ; yet, it seems tbe mas- 
ter of a ship has no authority to make property derelict in this 
way. It can be done by nobody but the owner himself; and, if 
it is forsaken through fear of enemies, or, in order to save life, it 
will not be considered as legally derelict^ or even wreck, or lost. 
Property so situated*, though temporarily lost by jettison or wreck, 
is recoverable on a payment or tender of salvage, if it can be 
identified. See 1 Pet. Ad. R. 37. 

Though the rate of salvage in the case of property derelict, is 
usually higher than in the c^se of ordinary salvage, yet, there is 
no fixed rule in. relation to it in either case. The Court are not 
bound to make any certain allowance in any case, and though, in 
the case of derelict property, the salvage is commonly one half 
of the property saved ; yet this proportion is not uniformly ad* 
hered to. 

In determining the amount of salvage to be allowed, it seems 
the Courts are influenced by a number of different considerations. 
For, the rule for the determination of the proportion of the prop- 
erty saved, to be allowed as salvage, does not depend on the prin- 
ciple of mere compensation for meritorious services. Motives of 
public policy have introduced a higher rate of remuneration, as a 
premium to excite ardor and enterprise to their highest efforts, 
directly^ for the preservation of the property of others, and indi- 
rectly, to what is of far more consequence, the saving of human 
life. But, though there are no fixed rules in tins respect, as to 
the amount of salvage, yet the nature and value of the property 
saved, and the trouble, risk of life and property, and expense at- 
tending the saving it, are always taken into account by the Court 



LAW OF SHIPPING. 343 

who are governed by a sound discretion according to the circum- 
stances of each particular case. So far, however, seems to be 
settled : All, who risk their property to rescue and preserve 
property, are entitled to participate in the reward or salvage. 2 
Pet. Ad. R. 377. And, on the other hand, those persons who 
have made no personal exertions themselves, and have not risked 
their property, are entitled to no part of the salvage. 

And, therefore, as a freighter is entitled to an indemnity from ' 
the ship owner, in case of any loss arising to the freighter, from 
the master's act in stopping to assist vessels in distress, the freight- 
er is entitled to no share in the salvage. 2 Peters, 381. But, 
It would seem, that if, in such case, the freighter should do any 
act, which would discharge the owner from all liability on such 
account, he, the freighter, might then be entitled to a share of the 
salvage. For, in this latter case, he incurs a risk of losing his 
property ; but, in the former, he runs no such risk. This doctrine 
may be illustrated by putting a case. Suppose a freighted ship, 
insured for a particular voyage, and having a supercargo on board, 
falls in with a wreck ; now, if the master stops to save the prop- 
erty, it will be a deviation, and the insurance will be discharged ; 
but the ship owners will be liable to the freighter for the act of 
the master ; the freighter, therefore, in such case, as he runs no 
risk by the master's deviation, will be entitled to no share of the 
salvage. But, if the supercargo should consent on behalf of the 
freighter, that tlie master should stay by the wreck to save the 
property, the freighter would be entided to salvage ; because, by 
the act of his agent, the supercargo, he would lose his remedy 
against the ship owners, for the deviation of the master, which 
vacates the insurance. 

The same train of reasoning would go to show, that, where 
the salvors are owners both of ship and cargo, the amount of the 
property, which they may risk in saving the property, on account 
of which salvage is claimed, is a fair argument for an increased, 
allowance. But, as it seems to be the better opinion, where the 
deviation arises from motives of humanity to save human life, the 
insurance will not become void on this account, the argument 
with regard to the freighter, under such circumstances, will not 
apply in either case. QucBre. See 6 Wheat. 1 52. 

On the other hand, it is held, that the amount of the recom- 
pense is not to be lessened by the consideration, that the salvage 
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is effected by a ressel of small value ; nor will an iocoasiderable 
service become great, because performed by a valuable ship. 2 
Pet. Ad. R. 281. 

The salvage, it seems, should be distributed in proportion to 
merit, risk, exposure, &c. And, though where life is saved 
without property, there can be no reward, for want of a fund out 
of which to pay it ; yet, where life and property are both saved, 
the saving of life will be preferred in reward, to the preservation 
of property. See 2 Pet. Ad. R. 282. 

Where part of the crew go on board a deserted ship and carry 
her into port, those of the crew who remain behind, will be en- 
titled to salvage, if equally ready to go. The reason seems to 
be, that it is necessary for some of them to stay behind, to take 
care of their own vessel. Ibid. 

In general, seamen are bound to assist in saving goods from the 
wreck of the vessel, to which they belong ; if they should refuse 
to do this duty, they can neither claim wages nor salvage. For, 
it is held, that their wages are lost by wreck, but revive by their 
exertions, as salvors. 1 Pet. Adm. R. 55. But, where there 
is more property saved than sufficient to pay them their wages, 
they may become entitled, by their meritorious exertions, to a 
further recompense by way of salvage. Ibid, And, therefore, 
where only a single mariner is left on board a wreck, whether by 
accident or design, he becomes a salvor, and entitled to salvage 
as such, though one of the crew. 2. Cr, 42. 4 Cr. 347. 

The ordinary duty of a pilot, affords no pretence for claiming 
salvage, though the ship piloted may be in a dangerous situation 
from ignorance of the coast. It is the duty of a pilot to find 
local information. 1 Rob. Ad. R. 312. 

When salvage is paid in money, as now it commonly is, though 
I formerly, it was a certain proportion of the things saved, it be* 

[: comes necessary to ascertain the value of the property itself. If 
salvage is claimed for a ship, it may be taken according to the 
valuation in the Policy, unless there is some particular objection 
to this value. But, if there is any reason to suppose that she is 
undervalued, the salvors may demand proof of the real value. 
The same rule applies to goods, if they are valued in the policy 
of insurance. But, if they are suspected to be undervalued, the 
salvors may call for the invoices. See Beawes, 163. This, how- 
ever, Applies jprincipally in cases of recapture. 
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But, in every case, it should be a fundamental principle to re- 
serve for the original owner, a reasonable part of the property sav- 
ed ; otherwise, so far as he is concerned, it might just as well 
have remained in the hands of the enemy, or at the bottom of 
the sea. See 2 Pet. Ad. R. 381. 

With respect to salvage on recapture. Beside the ordinary 
cases of recapture of an American ship from an enemy, salvage 
is allowed on vessels captured by an enemy of the recaptors, but 
a neutral of the captured vessel. 1 Pet. Ad. R. 78, in notis ; 
cites 1 Rob. R. 228. 2 Rob. 246. 4 Rob. 127. 1 Cranch, 1. 

Where the crew of a captured vessel, recapture her from the 
captors, they will have the same right to salvage, as if they had 
recaptured another vessel from the enemy. But, though seamen 
are bound to assist in saving goods from their vessel in case of a 
wreck, they are under no obligation to expose their lives in an 
attempt at recapture. 1 Pet. Ad. R. 76, 79. In any. such case 
passengers are entitled to salvage as a recompence for their mer- 
itorious exertions. 1 Pet. Ad. R. 76. And where females have 
shown activity and firmness according to their ability during the 
recapture, they have been allowed a reward from the salvage. 
1 Pet. Ad. R. 82. In this particular case, each was allowed 
half the share of an ordinary seaman. 

Where salvage is decreed to apprentices, it is ordered to be 
paid to them for their own use, and not to their masters. The 
same rule is also extended to slaves. 2 Pet. Ad. R. 286. 

A person, who haS bought a vessel illegally condemned by an 
anauthorized tribunal, and brings her home, where she is jestored 
by a decree of the Admiralty to her former owners, cannot set 
up a claim for salvage. 2 Pet. Ad. R. 356. 

But a neutral may lawfully purchase in the port of a belliger- 
ent, any ship legally condemned, as prize. Ibid. 

Under the act of Congress of 1800, ch. 14, provision is made 
substantially as follows, for tlie amount of salvage ^to bepaid 
upon recapture in the following cases. 

1. A merchant vessel, or the cargo laden on board, belonging 
to a citizen of the United States, taken by an enemy of the 
United States, fcc. and recaptured before condemnation by a 
private vessel of the United States, is to be restored to the owner 
on the payment of a salvage of one sixth part of the true value, 
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after deducting imposts and public duties. If the recapture is 
by a public armed vessel of the United States, the salvage is to 
be one eighth. See Sec. I. 

2. If an Americait privateer is recaptured, the salvage is to 
be one half The same rule is applied to an American vessel, 
which is used as a vessel of war, between the capture and recap- 
ture. See Sec I. 

3. On a recapture before condemnation, of an unarmed vessel 
or of goods therein, belonging to the United States, by a private 
vessel of the United States, one sixth part of the value, shall be 
paid out of the Treasury of the United States, as salvage. If 
the recapture is by a public armed ship of the United States, the 
salvage shall be one twelfth. See Sec il. 

4. On a recapture before condemnation, of a public armed 
vessel of the United States, or of goods therein, by a private 
vessel of the United States, the salvage shall be one half ^ if, by 
a public armed vessel of the United States, the salvage shall be 
one fourth. See Sec II. 

5. Where the ship or goods recaptured by an American vessel 
belongs to a subject of any Government in amity with the 
United States, the rate of salvage to be paid to the recap- 
tors, is to be the same, as shall be required by a law of such 
Government, to be paid for the restoration of a ship or goods be- 
longing to citizens of the United States, when recaptured un- 
der the authority of that Government under like c'rcumstancei. 
If there is no such law, the same salvage shall be allowed, as in 
the two first mentioned cases. But no vessel, &u^. shall be re- 
stored, if she has been condemned by a competent authority, as 
prize, after her capture and before her recapture ; nor where, 
under similar circumstances, a ship or goods of a citizen of the 
United States, would not be restored, &c. Provided nothing 
contained in the act, shall contravene the terms of restoration in 
cases of recapture, agreed on in any treaty between the United 
States and any foreign Government. See Sec III. 

6. Salvage is to be distributed like prize money, among the 
commanders, officers and crew of a. public armed vessel ; when 
accruing to a privateer, it is to be distributed among the owners 
and company concerned in the recapture, according to agreement, 
if there be any ; otherwise at the discretion of the Court. See 
Sec. IV. 
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CHAPTER VI. 

Of Bottomry and Respondentia. 

Sec. 1 . On the nature of the Contracts of Bottomry and 
Respondentia. Bottomry, is a contract, by which the master or 
owner of a ship takes up money by way of loan, for the use of 
his ship, and pledges the keel or bottom of his ship for repay- 
ment. 1 T. R. 77. 

Respondentia is a similar contract, by which money is taken 
up, by way of loan, on goods laden on board a certain ship. 

In either case, the repayment of the loan depends upon the 
safety of the properly pledged or hypothecated. So that, if the 
ship is lost in the former case ; or, the goods, in the latter, the 
lender will lose his loan. But, on the other hand, where the 
loan is on the ship, if she arrives safe, though the cargo is lost, 
the loan must be repaid ; and, if the loan is on goods laden on 
board a certain ship, if* the goods are saved but the ship is lost, 
the loan must also be repaid. Park on Ins. 410. 

The contract may be upon any part of the ship or cargo, or, 
upon both, or, in fact may be made without hypothecating any 
thing, unless where it is a mere wager, the risk of the voyage be- 
ing compensated by the advanced rate of the marine interest. It 
is essential, however, that the risk of the perils of the seas, should 
be borne by the lender ; for, if the principal loaned is not at 
risk, the receipt of any higher rate of interest than that establish- 
ed by law, will be usury. 

In general, it seems, that any interest which may be insured, 
may be the subject of a bottomry bond to secure a loan. Emeri. 
124, 64. And) therefore, as freight may be insured, money 
may be lent upon it, by way of respondentia. Marsh. 644. 
And. where freight is pledged in a bottomry bondj it means the 
whole freight of the voyage, and not that merely which is not 
then earned. 3 Mason, 341. If the bottomry bond is on ship 
and freight, it will not bind the cargo. Ibid. 
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But money * cannot thus be lent on seamens' wages, because, 
by the policy of the law, they are not insurable ; and if money 
cduld be lent on them by way of respondentia, they mt^t indi<- 
rectly be insured. But money may be lent on the goods of sea- 
men, because they may be insured. Marsh. 644. 

As the loan is not to be repaid, except on the safe arrival of 
the ship or goods hypothecated, &c., and the principal sum is 
consequently at ri^ until that event happens, any rate of interest 
is allowable. Cro. Jac. 208. But it must not be made as a 
mere cbak for usury, or, for a wager poli^^y. 

Where the principal is never at risk, from whatever cause it 
may happen, though it should be a mere change of purpose ia 
the borrower, the contract is converted into a simple loan at the 
uaual rate of iaterest, and this amount only is recoverable even 
in a case, where the borrower in the bottomry bond expressly 
covenants to perform the voyage. 1 Vern. 263* Emeri. 51, 
149. But, it seems, if the borrower would get rid of ttie marii^e 
interest, be should tender back the money loaned. See Emeri. 
Und. 

As soon as the debt becomes absolute by the ceasing of the 
risk, as, on the ship's arrival, the marine interest ceases from 
thai time, and if payment is afterwards delayed, nothing more 
than ordinary interest can be demanded for subsequent delay. 

But as soon as the principal is due under the bottomry bond, 
tbe marine interest is added to the principal, and these two to- 
gether constitute a principal sum, upon which, in case of delay of 
payment, ordinary interest is afterwards to be computed. 3 
Blason, 255. 

Where a particular time is set for the repayment of the loan, 
if tbe ship is not arrived nor lost at that time, the principal loan, 
as well as the stipulated marine interest, will become absolutely 
due, though the ship should afterwards be lost beiore arrival. 
Emeri. 173. 

Where a particular sum in gross, is stipulated as the premium 
for tbe risk or maritime interest, tbe whole of that sum becomes 
payable the moment thi^ risk commences, though it should termi- 
nate immediately afterwards, unless it terminates unfavorably for 
the lender. See Emeri. 52. And therefore, if the ship arrives 
within the limited time, the lender will be entitled to the whole 
premium. - Emeri. 174. 
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But, though the ship or goods should arrive safe, if the rate of 
marine interest should appear to be excessive or exorbitant, the 
Court of Admirahy will reduce it to a reasonable rate. Ibid. 
See, aisoj 3 Mason, 255. 

For, though the contract is made on the land, it is held to be 
suable in the Admiralty. 3 Mod. 244. 

Though, according to the stipulation in the bottomry bond, if 
the ship or interest hypothecated, should be lost by the happening 
of the peril upon which the lender risked his loan, yet nothing 
short of a total loss within the stipulated time, will , have that e(* 
(ecu For, if there is a partial damage^ in ordinary cases it will 
not avail the borrower, if there is enough saved to repay the loan ; 
and, if there is not sufficient for that purpose, still the lender will 
be entitled to all the property saved, as far as it. will go in di»* 
charge of his loan, after deducting claims which have a pric^ity, 
where there happen to be any such. However, where there is 
an express agreement in the bottomry bond, on the part of the 
lender, to contribute to simple average or particular damage, thrare. 
is no reason why he should not be bound accordingly. See 6 
Marsh, on Ins. 652. 

This seems to be the true reason why, as respects the borrower 
on a bottomry bond, there is no general average, and no salvage. 

For, as long as there is enough saved to pay the lender, he 
will be entitled to bis whole debt from the borrower ; and, if 
there is not enough, still he will have all there is. Between him 
and the borrower, therefore, the adjustment of a general average^ 
would be but a superflous ceremony. But between the boirrower 
and the rest of the contributory interests to a general average,, 
the case is very different. For, the interest hypothecated ibr 
the loan, whatever it may be, must contribute to the .general 
average ; and it is the remainder only which the lender can look 
to, for the fund out of which his loan is to be repaid. If this 
residue is more' than the loan, the lender receives his whole debt; 
if it is less than the loan, the lender receives the whole of it 
and loses the rest of the loan. So that, in a certain sense, lie 
neither receives salvage nor contributes to general average*. 
See, however, the cases of bottomry bonds distinguished and 
classed in Beneck on Insurance, 76. 

To deprive the lender of his loan, in case of the capture of a ship 
hypothecated, the property must be takea and condemned. If it 
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18 merely detained for a time, it will be a mere suspension of bis 
debt The capture must be such as would be styled a total loss 
between insurer and insured. Marsh. 653. And it would seem, 
also, that for the reasons before suggested, the loss must be abso^ 
luidy total, and not merely total by construction or abandonment. 
To put it in the power of the borrower to deprive the lender of 
his loan by electing to consider a loss total, which is so merely in 
consequence oi an abandonment, is altogether absurd. 

But, though there should be a loss of the ship or goods hy- 
pothecated within the time limited, stQl, the money will be due if 
the ship should become uuseaworthy by gradual decay, and so 
should be lost in consequence of it. 

So, if liquors should leak out and be lost, if commodities 
should rot, or the goods hypothecated should perish merely from 
internal decay, the lender would still be entitled to claim his loan, 
notwithstanding the loss. For, the lender bears no risk but that 
of casualty, and nothing is casualty which arises from internal 
defect. See Emeri. 166. 1 Esp. Cas. 444. 

So, if the loss of the ship or goods hypothecated, should arise 
from the mere acts of the borrower, or his agents, the lender 
would still be entitled to claim his loan. Eraeri. 167. 

And therefore, if the ship. deviates from the voyage stipulated 
in the bottomry bond, and a loss should happen within the time 
limited, still the lender would be entitled to recover his loao. 
Emeri. 180. Skin. 132. But, if the ship is driven by tempest, 
or compelled by necessity, to take any other course than the one 
designated, the deviation will be excused. And generally, it 
would seem, that whatever will excuse a deviation in case of a 
policy of insurance, will also excuse it in the case of a bottomry 
bond. 

So, if the goods hypothecated are shipped on board any other 
than the ship designated, and lost, the lender's right to recover, 
will not be affected by it. But this will not apply to a case, 
where an accident happens to the ship named in the bottomry 
bond, and the goods are shipped on board another from necessity. 
For, in such case, the change of ship, being for the benefit of tlie 
lender, must be at his risk ; and, in case of a subsequent loss, the 
lender will lose his loan. See Emeri. 181. 

In any such case, if any additional freight is paid in'consequence 
of the change of ship, it will be a charge on the lender. See ibid. 
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The operation of the law, in any of these last cases, seems to 
be this. If, in consequence of loss in the transshipment, whether 
it results from additional freight, or from the same casualty which 
compelled the change of ship, the property hypothecated becomes 
of less value than the loan, the lender must lose the deficiency. 
But, if the loss does not so diminish the fund, but that there is 
enough left to satisfy the loan, the loss will fall on the borroXver. 

So, if the master should commit barratry, the borrower, in case 
of a loss, would still be liable for the loan ; because, it is the act 
of the master, who is the borrower's agent. The same reason 
applies, if there should be a loss in consequence of the master's 
smuggling, unless the lender was privy to it. Marsh. 654. 

2. Of the parties to a bottomry bond ; and the occasions on 
which it is usually given. A bottomry bond may be given by 
the owner of a ship, for the purpose of raising money to be ex- 
pended in repairing, equipping, victualling, or manning bis ship, 
either at home or abroad, or in any other lawful way, at discre- 
tion. So, he may pledge the ship in a foreign port, for money 
to purchase a cargo. For, as the ship is his own, and the con- 
tract of bottomry is altogether lawful, he may make such contract 
under any circumstances whatever, where he does not interfere 
with the rights of third persons. 

So, where the majority of the part owners undertake to send 
the vessel on a voyage, against the consent of the minority in in- 
terest, they may, by hypothecating their own shares, raise the 
money necessary for defraying the proportion of the expenses, 
which the dissenting part owners would have been bound to bear, 
if they had assented to such employment of it. 

But the occasions, on which bottomry bonds are most usually 
resorted to, are, where the masters of vessels in foreign ports, 
having neither inoney nor credit, nor any means of consulting 
. with their owners in season to follow their directions, in the emer- 
gencies in which they happen to be placed, are obliged to adopt 
some such expedient to raise money. 

Some few observations have already been made, ante p. 237, 
on the master's general authority in this respect. But here it may 
be added, that the master has a reasonable discretion, with re- 
gard to the best mode of raising money, in cases of necessity. 3 
Mass. R. 341. And therefore, no certain rules can be given in 
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relatioQ to the subject. It may be observed, however, generally, 
that the master cannot raise money on bottomry, when be already 
has money of the owners' on board. 3 Mass. R. 263. But this 
will not apply to the shippers, if they are not the ship owners al- 
so ; for, the master ought rather to raise the necessary money, by 
bottoming the ship, than appropriate a cargo of specie betonging 
to shippers ; ttiough it does not seem clear that he may not, if be 
should think it expedient The restrictions, under which the 
master may give a good bottomry bond, are these : The ship 
must be in a state of necessity ; she mist be v^ the course of her 
voyage, either in a foreign port, or, in ports so remote from the 
residence of the owners, as not to admit of consulting them and 
waiting for their direction ; it must be difficult, if not impossible, 
to obtain supplies on the personal credit of either the master or 
owners. See Holt on Ship. 1 T. R. 77, 405. 1 Dodson, 
201, 273. 

No person but the actual master at the time, can give a good 
bottomry bond. If it is given by a master after the appointment 
of a successor, it will be void. 3 Wash. C. C. R. 290. 

But, though the ship may be in necessity, and the master may 
be actual master at the time, in some cases the bond will be void ; 
as, if the obligee is bound to furnish the supplies, without any 
such security. For, in general, a consignee has no right to impose 
such terms, as marine interest, ice., on his correspondent, the 
consignor ; and, if he should attempt to avail himself of his au- 
thority as agent, in this way, the bottomry bond will be void. A 
consignee or agent, indeed, is under no obligation, more than a 
third person, to make advances for his principal, upon uncertain 
expectations of repayment, unless the previous course of dealing 
between them, has been such, and he has given no notice of its 
discontinuance. And, therefore, where he does not think it safe, 
be may decline to do it, unless he has a bottomry bond given 
bim* But he must previously relinquish his character as agent, 
in this respect. But even then, it will be best for him, out of 
regard to his own security, to let the master endeavor to obtain 
the money of some other person, first. For, if the master should 
fail in the attempt, the necessity of the case will then give effica- 
cy to the bottomry bond, at all events. See 2 Pet. Ad. R. 295. 
2 Dods. 1 45. And it seems, in such a case the hood may be 
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valid, though givien to consignees by a master appointed by them- 
selves. 2 Dods. 278. 

, If the master cannot raise money on the personal credit of 
the owners, and should give a bond at respondentia on the cargo, 
it will not attach on the goods of the shippers, if he has any 
money of his own on board, except for the deficiency. And, 
where the bottomry bond is general, on the ship and cargo, the 
property of the ship owners will be liable in the first place in dis- 
charge of it. 3 Mass. R. 262. 

The master can only hypothecate the ship and cargo for a 
reasonable purpose, for the benefit of one or both, as, for repairs 
for the ship ; and it must be impracticable to answer that purpose 
in any other way ; and even then the necessity, that creates the 
power to hypothecate, limits that power. See Emeri. 77. 1 3 Ves, 
599. But, if more money should be raised by hypothecation, 
than is necessary, the bond will be good for so much, and void 
for the pest. For a bottomry bond may be good in part, and bad 
in part. 3 Mason, 255. 

If the loan or advance is obtained, in the first instance, on per- 
sonal credit, whether of the master, or the ship owners, a bottom- 
ry bond, given afterwards for the same loan, will be void. 2 
Dods. 287. 

Where the borrower is unable or unwilling to ship goods, to the 
value of the sum borrowed, the contract, in case of loss, shall be 
diminished in proportion to the amount ot* the goods shipped, but 
shall be valid as to the surplus, notwithstanding the loss. For 
this surplus the borrower shall still be liable ; and shall be held 
to pay for it, not the marine interest stipulated in the bottomry 
bond, but ordinary interest, according to the custom or law of. 
the place, where it was executed. On the other hand, for the 
same reason, if the ship should arrive safe, no more interest than 
the ordinary rate, shall be due on the excess above the value of 
the goods shipped. See Emeri. 144. 4 Mason, 255. 

Therefore, where there is a clause in a bottomry bond, that the 
borrower shall have the amount ot the loan, sliippied on board the 
vessel, this is not to be considered as a condition precedent, upon 
which the validity of the bond is to depend ; but, it is merely a 
contract on the part of the lender, to risk so much only of *the 
loan, as shall be covered by the property on board. In case of a 

23 
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loss witbiQ the terms of the bond, so much of the loan, as is not 
covered by the goods shipped, may still be recovered by tb^ ka* 
der, with common interest. See 4 Mason, 255, wher^ the doc-- 
trine of Emerigon is recognized a$ law. 

With regard to the form of a. bottomry bond^ it ought to con- 
tain the names of the lender and borrower ; a description of the 
Toyage proposed ; the duration of the risk ; whether the loan is 
on the ship or on the goods on board ; or, on both ; and every 
thing ebe particularly agreed on, should be expressed on the (ace 
of the instrument. For, nothing will be supplied or corrected, 
even by a Court of Equity, but manifest error or omissba. The 
instrument, as in all other cases of written contracts, should be 
considered as containing the whole agreement of the parties ; and, 
in the language of Mr. Holt, no new obligations must he inferred 
or reasoned out by a commentary on the contract. 1 Holt ofk. 
Ship. 427. Though the voyage ought to appear in the bpnd, ye^ 
it will be valid, though not specified. 2 Dods. 2B7, 461* 

The necessity of hypothecating the ship, ought to appear m 
the bond. Emeri. 81. Marsh. 639. Woods. Conv. Bond, 
Bottomry. Yet probably this might be made good by an aver-^ 
ment and proof of the necessity. 

Where a bottomry bond is given for repairs, done upon a ship 
at the request of the insurers, and they refuse to pay it on the 
arrival of the ship, they will be liable to the owner for all. dama- 
ges arising from the refusal. 2 T. R. 407. 

It has been said, that, where a bottomry bond is given on a^ 
ship, the master may also give supplementary security, by bills of 
exchange on his owners beyond it ; and, if the ship is lost, so 
that there is no claim upon the bond, recourse may be had to the 
bills of exchange, in order to recover the amount, but without 
maritime interest; Holt on Ship. 401, dtes^ 1 Ves. 443. Tho 
authority cited, however, does not support this position. In 1 
Dods. Ad. R. 466, Sir Wm. Scott observes, in substance, that it 
is the usual practice to take^such collateral security, and that there 
is no inconsistency in so doing ; and, that it has never been held 
to exclude the bond or diminish its solidity. Perhaps this. is the 
authority, which the learned writer had in his mind ; but even 
(his seems hardly to support his position, in its full extent. On 
(his subject it may be remarked, that, in all cases of bottomry 
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bonds, the loan is the principal thing ; the bond is an instrument 
containing the terms on which it is made ; the bill of exchange is 
merely collateral ; by the terms of the contract expressed in the 
bond, the risk of certain perils is assumed by the lender ; and, on 
their happening, he loses his loan. And as a premium for the 
risk, which he incurs of losing the principal sum loaned, he is 
allowed to stipulate for a higher rate of interest than usual, which 
otherwise would be usury ; but, in this case, how can it be said, 
that the principal has ever been at risk, when he may recover it 
on the bill of exchange, even though the bond has become void ? 

4. Of the construction to be given to a bottomry bond. Con- 
tracts of bottomry and respondentia, are entitled to be expounded 
IB a liberal manner, so as to meet the intentions of the parties, 
and subserve the cause of justice. The laws and usages of other 
nations may be called in to assist in their interpretation, as con- 
taming the sense of the commercial world on the subject. See 4 
IMason, 254. 

Where the commencement of the risk is not particularly stat- 
ed in the bottomry bond, it commences from the time of the 
ship's sailing, and continues until she anchors in safety at her 
port of destination. If the loan is on goods for an outward and 
homeward voyage, the risk continues until the return goods, 
bought with the proceeds of the outward cargo, are safely land- 
ed. See Marsh. 656. But the time of commencing the risk as 
well as of its termination, should always be stated in the bond. 
The risk of the perils of the seas, is invariably borne by the lender, 
but as the precise extent of this phrase is not conclusively settled, 
as applied to a bottomry bond, it is not unusual to introduce 
some special addition or exception, at the discretion of the par- 
ties, according to the particular object which they have in view, 
or according to their construction of this comprehensive expres- 
sion. Any risk previous to the commencement, or subsequent 
to the termination of that specified in the bond, will affect the 
borrower only. See ibid, 

5. Of the lien created by a bottomry bond. In general, the 
lender of money on a bottomry bond has a lien on the ship, 
which is preferred to any other species of lien, except that of 
seamen's wages. 1 Dods. 39. 4 Cranch, 328. However, 
there are other exceptions, thus : 
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It is held that where necessary repairs are made on board a 
ioreiga ship, the lien for them will take place of a bottomry bond 
given previously. 2 Gall. 345. 

So, if there should be a jettison in order to save the ship and 
cargo, it cannot be doubted, that the lien for a general average, 
would have the priority over either seamen's wages, or a bottom- 
ry bond. 

If, after a bottomry bond is given, the master for any necessary 
purpose with relation to the ship, should be obliged to give a sec- 
ond one, the latter, though subsequent in date, would have the 
priority in lien ; because it is for the preservation of the whole. 
1 Dods. 278. 

Though the lien of a bottomry bond takes precedence of most 
others, yet, if the lender or obligee, after the safe arrival of the 
ship, suffers her to make several voyages without enforcing his 
lien, and an execution is levied upon her, he will lose hisr lien. 
4 Cranch, 328. 

But, notwithstanding the lien created by a bottomry bond, it is 
held to be a negotiable instrument, and that the person to whom 
it is transferred, may put it in suit See Holt's Law of Ship. 400. 
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CHAPTER Vn. 

Of the Law of Carriers ; of Inns and Travellers. 

Sec. I. Of the Camera of Goods. — Sec. II. Of the Camera of Peraons.— 
Sec. III. Of the rights and liabilities of Innholders, and of Travellera* 

[Sec. 1. — Of the Carriers of Goods. 

1 . Who is a common Carrier, A common carrier is one who, 
undertakesy for hire or reward, to transport the goods of such as 
choose to employ him, from place to place. Under this general 
description, are included not only proprietors of common baggage 
wagons, and those of stage coaches, but porters, draymen, &;c. 
So lightermen, and without doubt, masters of river boats and ca- 
nal boats, whether horse-boats, row-boats, sail-boats, or steam- 
boats, are also included. See 2 Show. 127. 2 Wendell, 327. 

The general duty and liability of a land carrier and of a water 
carrier are the same. 10 Johns. 9. 4 Bin. 127. 8 Serg. and 
R. 533. And it seems, the mere practice of receiving parcels 
indiscriminately for carriage or traosportatiop, is sufficient to make 
a man a common carrier. 1 Pick. 53. 

According to some authorities, a master of a ship is not to be 
considered as a common carrier, nor liable ds such. 6 Cowen, 
266. But is only liable as a mere bailee, for the want of ordina- 
ry care. Ibid, But, according to other authorities, he is a com- 
mon carrier, and has all the privileges, and is subject to all the 
liabilities of one, as much as a common bargeman or hoyman, 
both of whom are put on the same footing with stagecoachmen* 
See LaWes on Charter Parties, 347. <See also 1 Wills. 281. 
See ante 272. 

2. The duty and liability of a common Carrier. As these 
various employments are all of a public nature, they fall under 
the general rule, that all persons exercising a public employment; 
as an innholder, for the entertainment of guests and travellers ; a 
blacksmith, or farrier, for the shoeing of horses ; a ferryman, to 
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carqr persons across a river ; and a common carrier for the trans- 
portation of goods ; must exercise their employments on request, 
for all who apply : t. e. must receive and entertain a guest ; shoe 
a horse, be. &c. It is accordingly held, that a common carrier 
is bound to receive and carry goods, delivered or tendered to 
bim for that purpose, if be has conveniences, which are not al- 
ready taken up, and the place of destination and delivery falls 
within his usual route. See 1 Ld. Raym. 654. Lawes on Char- 
ter^Parlics, 347. 

It is not to be supposed, however, that any roan is bound to 
carry on the business of a public carrier, any longer than he sees 
fit to hold himself out to the public, as exercising such employ- 
ment. See 1 Wend. 272. Nor will he become a common car- 
rier, by the unauthorized act of a servant, whom he has employ- 
ed to transport the goods of a particular individual, but who 
makes use of his master's wagon to convey the goods of another, 
without his master's consent. For, as respects the first only, will 
the master be liable as a carrier. See 1 Wendell, 272. But, so 
long as a carrier holds himself out to the public, as carrying the 
goods of all who may apply, for hire, it seems, the law will not 
permit him to act capriciously, and carry the goods of one and 
not those of another, without cause. 

If goods, therefore, are tendered to him, and be can carry them 
conveniently, having sufficient room, he will be liable to an ac- 
tion, if he refuses. Ld. Raym. 664. But, if he.is not ready to 
set out on his journey, he is under no obligation to receive and 
store them in his warehouse, till he is so. 12 Mod. 481. And 
if his wagon is full, and yet a person forces goods on him against 
bis will and they are lost, he shall not be answerable. 2 Show. 
127. Though, if he carries them safely, he will be entitled to 
his pay. 

But, whether a person is a common carrier, or not, so as to be 
compellable to carry goods for hire, if he undertakes to carry 
the goods of any person, whether he ever did so before or not, 
he, from that moment assumes all the duties and liabilities of a 
common carrier, as respects that particular person. For this 
purpose, it is not necessary, that the hire should be advanced ; 
nor, that there should be any agreement for it ; as the carrier will 
be entitled to a reasonable reward for carrying the goods, if none 
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is either advanced or agreed for ; and this reward will be meas- 
ured by what is usually paid in such cases. See 2 Show. 127* 
And) if not paid in advance, he will be entitled to retain the 
goods, until the hire is paid. 

As soon as goods are delivered to a carrier, he becomes re- 
sponsible for their safe keeping, carriage and delivery, according 
to the directions, which he has received. In the language of Ld. 
Holt, * the law charges persons thus entrusted to carry goods, 
against all events but acts of God, and the enemies of the king. 
For, though the force be never so great, as, if an irresistible mul- 
titude of people should rob him, nevertheless he is chargeable. 
And this is a politic establishment, contrived by the policy of the 
law, for the safety of all persons, the necessity of whose affairs 
obliges them to trust these sorts of persons, that they may be 
safe in their ways of dealings. For, else, these carriers might 
have an opportunity of undoing all persons, that had any dealings 
with them, by combining with thieves ; and yet doing it in such 
a clandestine manner, as would not be possible to be discovered.' 
2 Ld. Ray^m. 909. This general liability of common carriers is 
recognized in the learned opinion of Savage, Ch. Jus., 3 Wen- 
dell, 161 ; and is also recognized by Wilkins, Pres., with par- 
ticular reference to the liability and duty of the masters and pro- 
|irietors of river boats, in 8 Serg. and R. 635. 

If, therefore, goods are delivefed to a carrier to be carried to 
a place and they are lost, he must answer for their value ; and it 
will be no excuse, if he is robbed of them. For his hire is like 
a premium of msurance, and may be proportioned to the risk 
which he runs. For, the policy of the law is to prevent all 
temptation to fraud, dishonesty and collusion, to which the op- 
portunities which the carrier has, would ajffbrd a great temptation. 
Go. Litt. 89. 1 Sal. 143. 

In general, it would seem, that the carrier is bound not only to 
carry the goods safely, but also to see that they are safely deliv- 
ered according to their direction, at their place of destination. 
From this duty he cannot discharge himself, by delivering the 
goods to a common porter to be carried and delivered to the con- 
signee, or person entitled to them. 5 T. R. ,399. And the rule 
is the same, whether the carrier is a carrier by land or by water. 
3 Esp. c. 127. 
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Buty where a carrier by water takes goods on board his boat, 
to be carried from A to B, aod there to be put on board a canal 
boat, for further transportation by the proprietors of that boat, 
his liability as a carrier ceases at B, as soou as the goods are put 
on board the canal boat ; and, if they should afterwards be lost, 
be will not be responsible for them. 8 Cow. 225. 

It seems to be the prevailing opinion, that where there is no 
usage or agreement to the contrary, carriers are bound to convey 
goods entrusted to them to the residence of the consignee. But 
they are not bound to deliver the goods until their hire is paid. 
If the consignee is not then ready to pay them, they may take 
back the goods and put them in their warehouse, and will be 
under no legal obligation to carry them a second time. It would 
seem, therefore, that the goods must remain in the warehouse at 
the risk of the consignee, until he sends for them with a tender 
of the hire and the expense of warehouse room. See Storr v. 
Crowley, McLellan and Younge, 129. 

The carrier's general duty, however, is frequently limited by 
the general course of business, in the place where he resides ; 
and. according to that, ceases or not, when the goods are carried 
to their place of destination, without delivering them according 
to their direction, but keeping them safely till they are sent for. 
But, with regard to the delivery of the goods, it seems, a differ- 
ent rule is adopted in relation to some kinds of carriers. Thus, 
a master of a ship is discharged from liability, by delivering 
goods at the usual wharf. 5 Bur. 2709. 

But, in all cases, where it has been usual between the parties 
to carry the goods to the owner's house ; or, where such has 
been the understanding of both ; or, where the carrier has been 
allowed a compensation for it, or, has made a charge for it, the 
delivery ought to be made by him accordingly. And, in all 
those cases, where the carrier is discharged by making a delivery 
at a place different from the direction, or short oi the place of 
ultimate destination, it is his duty to give notice to the consignee, 
of the arrival of the goods, in order that he may take them into 
his possession, or dispose of them otherwise. 2 Bl. R. 916. 
3 Wells. 429, 433. 

In case the carrier should tender the goods to the consignee, 
and he should refuse to receive them, the carrier will not be war- 
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ranted in leaving them exposed in the street ; he ought to have 
them properly taken care of and placed in security for the owner, 
and then he will have a right to make a reasonable extra charge 
for so doing. See 1 5 Johns. 39. 

Where the owner of goods sends a servant to meet them, who 
takes them into his exclusive charge, it seems the carrier's liabil- 
ity in case of a loss, will be at an end. See 1 Stra. 690. 

A hackney or stage coach for the conveyance of persons, 
though not necessarily such a conveyance for goods, as, to make 
the proprietor answerable in case of a loss, as a common carrier, 
may become so under certain circumstances. And, therefore, 
where a passenger in such a vehicle, has goods with him, for the 
carriage of which he pays separately, the owner of the hackney, 
&c., will, be liable ; but, if the passenger pays merely for his 
passage, and pays nothing for them separately, the carrier will not 
be liable for them as a carrier. 1 Sal. 282. 

The liability of a common carrier is sometimes extended to 
include a wharfinger. However, it seems clear, that any person 
who receives goods for ^storage merely, is not liable to such ex- 
tent. For, such a person is liable, only in case he does not use 
ordinary care, i. e., such as a prudent man would take of his 
own goods. 7 Cowen, 603. But, a wharfinger will become 
liable as a carrier, whenever he undertakes to act as such. And, 
therefore, if he undertakes to carry goods to a ship, in his own 
lighter, he will become liable as a common carrier, in case of a 
loss. See 1 Starkie, 72. There is a dictum in 4 Camp. 225, 
which seems to extend the liability of carriers to wharfingers, in 
all cases ; but the preceding distinction is believed to be the true 

one. 

The same person may act successively, as carrier, and as ware- 
houseman. But their general liability is different. The carrier 
is liable for all losses, which do not arise from the act of God, 
or from the public enemy, or the act or default of the owner of 
the goods himself. The warehouseman is only answerable for a 
loss, in case of the want of ordinary care in himself. From 
this difference of liability, it follows, that the same person cannot 
be both warehouseman and carrier, at the same time, of the same 
goods. See 5 T. R. 389. If, therefore, when the goods have 
arrived at their place pf general destination, the carrier, in com- 
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pliance with his orders in that case, to store them till called fer^ 
places them in his own warehouse, he will no longer be liable, ni 
carrier, but only as warehouseman. See further infra, 

3. In what cases the carrier wUl not he liable ; and, of tk^ 
restrictions upon his general liability by a special acceptance, or 
by a general notice. It has been seen already, that a comnooii 
carrier is not liable for any loss arising from tlie act of God, or 
the public enemy. It seems, that whatever happens without tlie 
intervention of man, and which cannot be prevented by human 
prudence, is considered as the act of God, as tempests, lightning, 
&c. Still, if the effects of any such cause, may be avoided by 
using more caution, or skill, the carrier will be liable; as, if a 
master of a ship should sufier his vessel to be run on a lea shore, 
in a gale of wind, through want of skill. For, the carrier is 
only to be excused from a loss, which happens in spite of all hu- 
man eflTort. and sagacity. See 6 Johns. 160. 11 Johns. 107* 

Besides these cases, the carrier cannot be considered answer- 
able for any loss, arising from the act or neglect of the owner 
himself; or, which results from the natirral decay or deprecia- 
tion of the goods themselves. ' See 3 Esp. R. 74. 2 Bos. and 
Pul. 419. So, the carrier will not be answerable, if a loss hap- 
pens after goods are arrived at their place of destination, and 
the carrier's control over tliem in that character, has ceasedl 
See 8 Taunt. 443. So, if the injury or loss, arises from the de- 
fect in packing, the carrier will not be liable. But, where goods 
are delivered to a carrier, he should, for his own safety, exam- 
ine and see, if they are securely packed ; for, although it is the 
owner's duty, to have them properly packed ; yet, if the carrier 
accepts them, he may have great difficulty in establishing the 
fact, that they were not so. If, however, the carrier can show, 
that the loss arises from the bad packing alone, without any neg- 
lect or fault on his part ; and, that it was impossible to detect it 
without unpacking the goods, the carrier will be discharged. 
But, if the manner of packing is apparent, the carrier, by ac- 
cepting them, seems to undertake to carry them safely in the 
manner they are packed, and consequently he will be liable m 
case of a loss. See the case of the lost Greyhound, 2 Stark. 
823. But, however badly packed the goods may be, when de- 
fivered to the carrier, he will be answerable for any loss, which 
does not arise from that cause. 
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It has been held generally, that, where a box is delivered to a 
carrier, and he is told, that it contains certain articles, and in 
fact, besides them, it contains a sum of money, if the ))OX is lost, 
the carrier shall answer for the money, as well as for the^ other 
articles ; for, the owner is not obliged to tell all the particulars 
in the box. But, if the carrier had asked, whether the box con- 
tained money or not, and it was denied that it contained any, he 
would be excused. The reason is, if he had known how valua- 
ble the contents of the box were, he would have taken more 
care of them in proportion to their value. 

And, therefore, it is held, also, that, where any artifice is used, 
to make the carrier think the package to be of inconsiderable 
value, he shall not be answerable for more than the apparent 
value, in case it is lost or stolen from him. See 4 Bur. 2298. 
The only motive there can be, to conceal the real value of a 
package from a carrier, is to prevent him from charging a price 
for the .carriage of it, in proportion to its value, and the risk 
which he runs. But this intention is fraudulent ; and, if the 
carrier, in case of a loss, should be held to make good the real 
value of the package, but receives a compensation for the car- 
riage of it, according to the value only which the owner repre- 
sents to him, it would be in the highest degree unjust. It is 
therefore held, where the carrier charges a per centage, on the 
value of the goods or the amount of the money to be carried, if 
there is any misrepresentation, he shall be answerable, in case of 
an accidental loss, for no greater value or amount, than he is paid 
for. Carthw. 485. 

A common carrier is Uable, in case of the loss of a packet 
of bank bills, as well as of money or goods. 1 Pick. 50. 2 
Wendell, 327. 

With regard to special acceptances, or restrictive notices, given 
by a common carrier, it may be observed, that, from some of 
the preceding remarks, it is apparent that, the only material 
difference between a common carrier, and one, who undertakes to 
carry goods for a person for hire on some particular occasion, is, 
that the common carrier is bound to receive and carry the goods 
of all who apply for that puri^ose, if he has suitable vehicles, and 
the fare, if required, is paid in advance ; but a person, who is 
not a common carrier, is under no such obligation, whatever car- 
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riages or vehicles he may have. But, though the common car- 
rier is under this obligation, yet he may limit his own terras ; 
and, though he is not at liberty to extort an exorbitant price, be 
may exclude any or even all responsibility for casualty of any 
sort whatever ; or, for the acts of strangers ; or, he may charge 
a reasonable advance on the usual rates of carriage, where goods 
are very valuable, or the risk is otherwise increased. 

It is true, in the absence of express stipulation, the law im-* 
poses the character of an insurer upon the carrier, his hire being 
considered the premium, and he is answerable, in the manner 
before mentioned, for the loss of any of the goods entrusted to 
him ; yet, it seems, he may, by a special acceptance in any par- 
ticular case, if it is agreed to by the owner of the goods, or, by 
a general notice to the public, restrict the extent of his general 
liability at common law. 

And by such special acceptance, or, by such general notice, 
the carrier may limit the amount for which he will be accounta- 
ble ; or, he may refuse to be answerable for articles of a partic- 
ular description ; or, he may refuse to take upon himself certain 
risks to which he may be jexposed ; and tliis he may do either 
absolutely or conditionally, as he sees fit. See 1 H. Bl. 298 
3 Taunt. 264, &c. &c. 

But the terms of the notice should be clear and explicit ; if 
there is any ambiguity, it will be taken most against the carrier. 
So, if he has circulated two distinct notices, limiting different de- 
grees of responsibility, the carrier will be bound by the one least 
in his favor. Holt. 3 17. 2 Camp. 108. 

And the notice must be brought home to the actual knowledge 
of the owner of the goods, in case of a loss, in order to dis- 
charge the carrier from liability. 2 Starkie, 56, 280. For 
even an advertisement in a newspaper, which the owner has taken 
for a number of years, will not of itself afford sufficient ground 
for a legal presumption of notice, though admissible as evidence 
of it. See 3 Bing. 2. 

So, a notice posted up in a handbill at the office of the carrier, 
will afford no ground to infer notice to persons, who reside at a 
distance, and have no communication with the office. And, if 
that particular notice is printed in small characters in the hand- 
bill, it will be of no avail at all, even as to persons, who frequent 
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the office. See 2 Camp. 415. 3 Camp. 27. And, it seems, 
where it is posted up in a conspicuous place, it will only be evi- 
dence of notice, to be submitted to a jury, and to which, under 
all the circumstances of the case, they may attach what weight- 
they please ; and which may always be done away entirely, by 
showing that the owner of the goods carried, could not read at 
all, or, in fact never did read that particular notice. See 2 Star- 
kie, 53. 

So, when it is offered to the jury as evidence of actual notice, 
the effect may be removed by showing, that the carrier had issu- 
ed other notices or advertisements, without any restriction of his 
accountability, upon the strength of which the other party may 
have employed him, without any knowledge of such restriction 
contained in some of his notices. 

And, therefore, the carrier, in order to be quite safe, should 
have the notice read to the party applying to him, or the owner 
of the goods to be carried, or, in some other manner, expressly 
communicated to him. See 2 Starkie, 56, 280. However, in 
any such case, notice to an agent is in law notice to the principal ; 
and notice to a consignor will be considered as notice to the con- 
signee of the goods to be carried. 4 Camp. 225. 1 Car. and 
P. 550. 

So, where a carrier has given notice, that he will not be re- 
sponsible for the loss of bank bills, of which notice the agent of a 
mercantile house is not aware, though his principals are acquaint- 
ed with it, in case of a loss of bills delivered by the agent to the 
carrier, the carrier will not be responsible; See Mahew v. Eamesj 

5 Dowl. and Ry. 484. Notice to the principal, will be consid- 
ered as notice to the agent. 

But, supposing the notice to be conclusively proved, the carrier 
will still be liable, if the loss of the goods arises from his own 
gross carelessness, fraud, or misconduct. For, the policy of the 
law will not permit him to rid himself of the obligations of hon- 
esty, fidelity to his trust, and ordinary care. See 8 Taunt. 144. 

6 Moore, 475. 16 East, 244, 246. And therefore, notwithstand- 
ing he may give notice, that he will not be answerable, in case of 
a loss, &c. : if a package should be carried by him or his ser- 
vant, beyond its place of destination and lost, the carrier will be 
answerable. 4 Price, 31. So, if a carrier should send a parcel . 
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by a different route from the ooe directed, he will be answerable^ 
notwithstanding his notice, that be will not be responsible in case 
of a loss. See 5 B. and A. 53, 350. 

So, if a parcel should be directed to a particular person by name, 
it would be gross negligence to deliver it to a mere stranger, who 
should see fit to call for it. See 6 Moore, 478. 

And generally, if he should leave the goods improperly exp(^ 
ed, or, should neglect to forward them ; or, should deliver them 
to a person who bad no right to them, or legal authority to 
receive them, though through mere mistake, or, in conse- 
quence of being imposed upon by a forged order and the goods 
should be lost in consequence, the carrier would be responsible 
for their value, notwithstanding any notice he might give. iSee 2 
Saunders, 47f, n. k. 

So, notwithstanding any notice, that the carrier may give to 
restrict bis liability, it seems, he must always be liable for any loss 
arising from the insufficiency of the vehicle or carriage, unless 
the defect was wholly concealed, and he had made every neces** 
sary and usual examination in- order to ascertain whether it was 
sufficient, and if not so, to remedy and repair every defect which 
might be discovered. See 5 East, 428. 

And, for the same reason, he must be responsible for losses 
arising from defects in the harnesses or tackling of carriages ; or, 
from the drunkenness, ignorance, or wilfulness of the drivers ; 
or, from the neglect of proper precautions in putting on the car- 
riages, vicious and unmanageable horses, &lc. Since, in any 
such case, there seems to be an implication of gross negligence. 
With regard to the effect of particular notices, it may be fur^ 
ther remarked, that they are considered as the terms, which the 
carrier imposes upon those who employ him in that capacity. 
And, therefore, where he has given notice that he will not be 
liable beyond a certain amount, unless entered and paid for, &c«, 
any fraudulent concealment, if it varies the risk, will discharge 
him ; because, in a certain sense be is an insurer, and the risk 
incurred, is not that which he has been paid for. See 4 B. and A. 
339. And, it would seem, that in all cases where a package is 
of great value and small bulk, the carrier will be entitled to infor- 
mation, if be makes inquiry, though he may have given no notice ; 
but, if he has given notice, that be wiU not be liable for the loss of 
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certain articles, unless be is acquainted with tbem, Sec, if he is 
not made acquainted with thena, though he has made no inquiry, 
be will be discharged in case oi a loss. Because he has made it 
one of the terms of his contract, that he shall be notified of such 
articles. ' 6 Moore, 478. 

Where a carrier has given notice, that he will not be answera- 
ble for any goods of a greater value than £5, unless entered and 
paid for accordingly, he will not be answerable for any goods of 
greater value, even as far as £5, if his terms are not complietl 
with. 1 H. BL 299. But this decision seems to depend on the 
particular wording of the notice. 

A carrier will always be liable in case of a robbery, unless be 
has given notice, that he will not be answerable in such case, 
either by a general advertisement, or by a special acceptance* 
But, if be gives notice, that he will not be answerable for jewels, 
S(c. S^c, unless he is informed of tbem, be, if such information 
is not given him, he will not be answerable for them in case of a 
loss* For, in the language of Lord Mansfield, the carrier is an* 
swerable only, for what he is fairly told of; and, if the parcel 
contains more, he is answerable only for what he , has notice of 
and is paid for. 4 Bur. 2301. See also, 16 East, 247. 

However, to tell the carrier, that a package contains papers as 
valuable as money, when, in fact, it contains bank bills, is no such 
misinformation, as to discbarge bim ; the effect being the same. 
1 Pick. 63. 

For the same reason, it is held, that a notice to a carrier, that 
a packet, containing money, is a very valuable one, without inr 
forming him that it contains money, is not a fraudulent conceal-* 
ment. 2 .Wendell, 327. 

But here it may be observed, that, in all cases, where the car* 
rier has given sufficient notice that he will not be answerable for 
certain articles, unless he is made acquainted with their quality 
or value, &cc., the material point is, whether notice has been 
given to the carrier of the contents of packages, containing such 
articles ; and not, whether there has been a fraudulent conceal* 
ment or not. For, cases may easily be put where the carriers 
will have no notice of the contents of packages, and yet, there 
vill be no fraudulent concealment, either actual or constructive, 
OD the part of the owner ; and yet, where the carrier cannot be 
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considered as bound at law to indemnify the owner in case of a 
loss. Suppose^ for example, A, of Roxbury, buys a lot of jew- 
elry, and has it boxed up in Boston, and put aside until sent for ; 
and afterwards requests B to call and get the box, without in- 
forming; him of the contents, and send it by some common car- 
rier to Salem. Suppose. B takes the box and delivers it to C, a 
carrier, who has advertised that he will not be answerable for 
jewels, &c., unless booked and paid for accordingly, and B, 
not knowing that the box contains, jewels, does not have them 
booked and paid for, as such, though be has seen C's advertise- 
ment. Suppose further, that A has never seen the advertisement 
of C, and that the box of jewels are stolen while on their way to 
Salem ; it seems impossible in this case, that C should be an- 
swerable for them ; because, though there has been no fraudu- 
lent concealment, the terms of his advertisement have not been 
complied with. And, therefore, generally, it is held, if the terms 
of a carrier's notice are not complied with, it will make no dif- 
ference, whether the goods are stolen or casually lost ; since, the 
carrier is equally discharged in either case. 1 Niel Gow, 481. 

But, where a carrier gave notice, that he would not be an- 
swerable for any goods, above the value of £5, unless an agree- 
ment was made, and a premium paid accordingly, and the value 
of the goods entered at the time of delivery, it was held not to 
extend to a cask of brandy, the value of which is obvious, though 
no special agreement was made, and no premium paid for it on 
account of its greater value. And, in that case, the brandy 
being lost by leakage, the carrier was held answerable for it. It 
may be remarked, however, that the carrier, in that case, was 
guilty of gross negligence, in suffering the cask of brandy to leak 
away before his eyes, without taking effectual measures to stop 
it ; and no notice that could be given, would be sufficient to dis- 
charge the carrier from liability for such gross negligence. See 
16 East, 247. 4 Camp. 225. 

But, where a carrier had given notice, that he would not be 
accountable for any plate, whatches, jewels, writings, lace or any 
article of more than £5 value, unless entered as such and paid 
for accordingly ; and a package of the weight of 480 lbs. had 
been delivered to the receiving porter at the inn, from which the 
carrier's waggon started, without being entered and psud for ; 
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and, after it was delivered and before the time of starting, the 
inn was burnt down, and the package destroyed ; the court, in 
giving judgment in an action brought against the carrier, observed 
in substance, that generally, a carrier is liable for a loss of this 
description, unless he restricts his responsibility ; that, in this 
case, he had done so, the other party having been informed of 
his notice ; and that, generally, where a carrier gives notice, 
that he will not be liable beyond a stated sum, in the event 
o( his own terms not being complied with, if the other party 
have notice of this qualified restriction of his liability, and 
do not comply with the terms prescribed, the carrier, in case 
of a loss will not be liable. See 1 Niel Gow* 105. In this case, 
it was held further, that the size of the package, which was ob- 
viously of greater value than £5, did not countervail the effect 
of the carrier's notice, and that it ought to have been entered 
and paid for* 

Where the proprietors of a stage coach give notice, that, * all 
baggage is to be at the risk of the owners,' it is held to apply to 
the baggage of the passengers only, who go in the stage coach, 
and not to the parcels of other persons, sent by the coach. 1 
Picfc «3. 

If the proprietors of any such establishment, give instructions 
to their agent, not to carry certain specified articles^ as, money^ 
&c.) this will excuse them from accountability for any such arti- 
cles in case of a loss, if notice of such instructions is brought 
home to the owners of such articles ; but, if they have no no- 
tice or knowledge of such instructions, the proprietors or carriers 
will still be liable. 2 Wendell, 3^7. ^ 

4. Of the remedy against the carrier. The contract for the 
safe carriage of goods, is generally understood to be made be- 
tween the carrier and the consignee t)f the goods^ although the 
carrier is actually paid by the consignor, and receives all his di- 
rections from him. 8 T. R. 330. The consignee, thereforci 
the goods being bis, and at his rbk as soon as delivered to the 
carrieri is generally the person to bring the action. But a con" 
signor on a bill of lading, may also bring an action for the loss 
of goods contained in it, on account of the express contract be- 
tween himself and the master. See 3 Camp. 320. But where 

the consignor delivers goods lo the carrier, by order of the 

24 
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consigneei the consignee abae can bring the * action. 8 T. R. 
330. 

The owners of a stage, &c., are the proprietors of it and Ga- 
ble as such, where the carriage is used for their profit, and not 
the driver. 1 Pick. 53. 

Generally, the action should be brought against the mcster^ 
and not against a mere servant. See 1 Price, 328. 

In case of a loss for which the carriers are liable, the owner 
may either have an hction on the ceue, as for a tort ; oi', he may 
have an action of assumptity on the implied contract. £ut, in 
the latter case, be must sue all the proprietors together $ in the 
former case, he may sue any one or more of them, at discretion. 
3 Wendell, 1 58. 

Where an action on the case is brought as for a Jort^ against 
one only of the proprietors, and judgment is recovered against 
him for the amount of the loss, he will be entided to an action 
against the other proprietors, for contribution, unless there is 
some particular default in himself. This actbn of contribution, 
however, must be brought against each of them singly, for the 
amount of his proportion of the loss* 

The action by the owner of goods lost, should be brought 
against the carrier, or the general proprietors, and not against a 
porter employed by the carrier to deliver packages, though they 
should be lost after they have been put in his possession. For, 
in such case, the porter is merely a servant to the carrier } and, 
though he may be liable to his master, the carrier, be cannot be 
charged by the owner of the goods. 5 T. R. 389* 1 Pricci 
328. 

But, where the proprietors of a boating establisbmeoC permit 
the master of a boat, to receive certain articles to be carried on 
his own account and as part of his privilege, and the owner of 
such articles, knowing such agreem^t between the proprietors 
and master, contracts with him lor th€ transportation of them, in 
case of a k)ss the proprietors wiU not be answerable to the owner ; 
but he must look to the master of the boat. But, if the owner 
of these articles knows nothing of the arrangement between the 
proprietors and the master, they will be liable to the owner as 
common carriers, in case of a loss. 2 Wendell, 327. It seeos^ 
where the owner of goods pays- a compensation to the agent, 
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which is intended for his exclusive benefit; and Without the 
knowledge or consent of the owner of the vehicle in which the 
goods are transported, in case of a loss the owner of the vehicle 
will not be answerable. See 1 1 Mass. R. 99* 

With regard to the liability of common carriers under special 
circumstances, see the important case of Sewall and al, v. Allen. 
6 Wendell, 335. 

Sec. U.— -(y carriers of persons. There is a difierence in 
the liability of earners, as to the carriage of goods, and the car- 
riage of persons. 

A carrier does not undertake to carry persons safely, at all 
events, but only, so far as can be done, by using the utmost care 
and caution. He is not liable for misfortunes, which, as they 
could not be anticipated or foreseen, could neither be prevented 
nor guarded against. But he is answerable for the slightest neg- 
ligence, which, on the facts of the case, is a question for a jury 
to determine» But the action is grounded on negligence ; for, if 
there is no negligence or default whatever on the part of the car-* 
rier ; no action can be maintained against him, though the pas-* 
seiiger should meet with an injury. 2 Esp. R. 532* 

It is the duty of the carrier of persons to provide a safe and 
convenient vehicle, and to examine at every journey and see if it 
is sufficient) and without any discoverable defect or deficiency* 
If this examination is not made, and any accident follows imputa* 
bte to a deficiency in the carriage, it will be considered negli-* 
gence in the carrier, and he will be liable to an action for the 
damages. 3 Bing. 321. 

The same remark applies to the horse trappings, which should 
be sufficient, and,^ith more reason, to the horses themselves; 
since the carrier will, at his peril, attach to his stage coaches^ 
wild, unbroken, vicious and unmanageable horses. 

So, it is the duty of the carriers, to provide careful drivers for 
their stage coaches, postdhaises, &£c. For, in case of any injury 
to a passenger arising from the carelessness, wilfulness, or intem- 
perance, or want of skill in the driver, the carriers will be an- 
swerable for it. See Peake, 81. 1 Camp. 167. 

And therefore, if the driver should suffer the coach to be over- 
balanced, by carrybg too great a load on top, so that it is over- 
turned ; or, should ovedoad i^ so that it broke down ; or, should 
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leave the horses not properly secured, so that they ran away ; or, 
should drive with loose reins, so that he could not properly guide 
bis horseSi and an accident happened in consequence of it ; or, 
in a dangerous road, did not make use of extra caution, the car- 
rier would be ansiyerable for all the consequences. See 2 Camp. 
80. 4 Esp. R. 259* 2 Esp. R. 533. 1 Car. and Pul. 144. 

And where a passenger, in any such case, through well ground- 
ed fear, leaps from .a coach, in order to save his life, aqd breaks 
bis legs, or does himself other injury, the carriers must answer 
for the damage. 

However, if the passenger, from mere timidity and without 
any sufficient grounds, injures himself, by leaping from a coach, 
the carriers will not be liable. 3 Bing. 321. 

It is the duty of the driver, to keep the proper side of the 
road, (which in England is to keep to the left,) when other car- 
riages are in the road. But when the road is vacant, he may 
keep the middle, or any other part of it, which he thinks proper. 
2 Esp. 532. 

Before passing through a dangerous place, if there are any 
passengers on the top of the coach, who are exposed to danger, 
the driver should give them information of the full extent of it. 
Where it is impracticable to pass it without su£fering personal in- 
jury, to say merely, that the passage is ^ awkward,' is not suffi- 
cient notice. 1 Camp. 167. 

It is the duty of the carrier, to convey the person from the 
usual place of taking up, to the usual place of setting down. 
And the driver has no right to stop, or compel the passenger to 
alight at any intermediate place. 1 Cowp. 167. If he does so, 
the passenger may withhold the fare, if unpaid ; and, it seems, 
may recover it back, if paid. If any accident happens to the 
carriage in the course of the journey, so that the passenger can- 
not be' carried in it, it is the duty of the carrier to find other 
suitable conveyance for the passenger; as, otherwise the fare 
will not be earned. 

Where a passenger pays his whole fare in advance for a cer- 
tain distance, he may take his seat at any stage of the journey ; 
and though he should not be present when the coach starts, the 
driver has no right to introduce another into his place. But, if 
he only pays half fare by way of deposit, if he is not ready 
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when the coach starts, the carrier may put another person in his 
place, as he is not obliged to lose the whole fare of a seat for the 
sake of the amount deposited, 1 Esp. 27. 

Where a person agrees for the hire of a chaise, and goes into 
it and puts on his luggage, it then becomes too late for the owner 
to insist on being paid in advance, unless such has been his usual 
course. But even in that case, it seems, if the passenger should 
tender the hire, the owner is obliged to let him have the chaise. 
For, as the contract is begun, it must be completed. See 4 Esp. 
261. But here it may be asked, if the person hiring is not pre- 
viously acquainted with the owner's usual course, why is the con- 
tract, the performance of which is begun, to be at all affected 
by it? 

Sec. III. Of the fights and liabilities of InnholderSy and of 
travellers and guests. 

1 . What is^ and what is notj an inn. An inn is a public housOi 
kept for the entertainment and accommodation of travellers. It 
is not necessary, that there should be a sign, in order to make a 
house an inn. 12 Mod. 225. Any general notice, that trav- 
ellers would be received and entertained, would be sufficient. 
But, the hanging out of a sign, being the customary mode of 
giving notice of an inn, and of inviting strangers and travellers 
to become guests, would be conclusive evidence against the host, 
of his assuming the public business of keeping an inn. Board- 
ing houses, however, are not inns, unless they take all comers. 

So, if lodgings only are let, and it is necessary to make a pre- 
vious contract before entering, the house will not be an inn, which 
is open at all seasonable hours, and, being a public house, may 
be entered without previously asking leave, without committing a 
trespass. So, a boarding house will not be an inn, though stabling 
is there found for horses. So, a keeper of a boarding house 
commits do crime at law, by selling provisions at any rates which 
he pleases. But, an innkeeper may be indicted for extortion, 
who should sell a traveller provisions at unreasonable rates. 
See 12 Mod. 254, 1 Show. 270. 

But, though a boarding house is not an inn, yet, it is held, that 
a house of public entertainment, where beds and provisions are 
furnished for all persons, indiscriminately, who apply and pay for 
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therrif though called a tavern and coffee bouse, and though not 
frequented by stage coaches, or wagons, and hatFtng no stables, 
has all the privileges, and is subject to all the liabilities of an inn. 
3 B. and A. 283. Sec, also, 2 Chitty's R. 484. 

By Best, Jus,, an inn is defined to be a house, the owner of 
which, holds out that he will receive all travellers and sojourners, 
who are willing to pay a price adequate to the sort of accommo^ 
dation provided, and, who come in a situation, in which they are 
Jit to Je received. 3 B. and A. 286, In the same case, Bay- 
ley^ ^s., defines an inn to be a house, where a traveller is fur- 
nbhed with every thing which be has occasion for, whilst upon 
his way. Ibid* 

It is not a coffee house, for coffee or other refreshments only ; 
nor a tavern or eating house, where only a public table is set ; 
nor a lodging house. But it may be considered as the traveller's 
home, being a place where he has a right to enter, and where it 
is actionable, and perhaps an indictable offence, to refuse him ad-i 
mittance without sufficient cause. Besides these distinctions, an 
{nnholder charges by the night | and though he must not be ex- 
oifbitant in his charges, he is not restricted to the intrinsic value 
of his provisions, but is entitled to recompense for care and pains, 
and for protection and security. See 1 Show. 269. 

Lord Holt lays down the distinction between a guest or trav-* 
eller, for whose goods the innkeeper is answerable, as such ; 
and a lodger, for whose goods the innkeeper is not answerable if 
be uses ordinary care, in the following jnanner ; * If one come to 
an inn and make a previous contract for lodging for a set time, 
and do not eat or drink there, he is no guest, but a lodger, 
But, if he eat and drink there, it is otherwise | or, if he pay for 
bis diet there, though he do not take it there.' See 12 Mod. 254, 

From this, it is evident, that though a man keep an inn, he 
will not be liable, as an innkeeper, unless his guest is a traveller, 
or sojourner. For, if a man comes to an inn, and hires a cham- 
ber there, for a specified time, as^ for a law terra, or, for a month, 
if his goods should be stolen out of the chamber, the innkeeper 
will not be liable ; because the guest is in the same relation a& a 
tenant or lessee. Moor. 877, And no one is answerable as an 
innkeeper, who is not one. And, therefore, if a man lodges with 
another, who is not an innkeeper, and his goods are stolen, the 
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master of the house, is not answerable for thpm. The liability 
is confined to a common inn. 8 Co. 32. dalyt^s Case. 

By keeping an inn, the innkeeper undertakes to entertain, u e, 
• to find lodging and provisions for ail travellers, who apply to him 
for that purpose, as far as he has conveniences and accommoda- 
tions for them. And, therefore, if he should refuse to entertain 
a guest, under pretence that his house is full, and this should be 
false, the traveller may maintain an action against him. See Dy*- 
er, 158. Or, the innkeeper may be indicted for it. See Hawk, 
PL Co. 225. And, it seems, the guest is not obliged to tender 
the charges in the first instance. But the innkeeper may require 
the traveller or guest to pay in advance for whatever he may call 
for. Since he can be under* no obligation to trust the guest. 
See 9 Co. 87 b. If, however, an Innkeeper is desirous to give 
over keeping an inn, he has nothing more to do, than take 
down his sign, close his doors, and give over receiving guests. But 
be will not get rid of the obligation, by merely taking down his 
sign, if he still continues to entertain guests. For public conven-* 
ience requires, that he should receive and entertain all who ap- 
ply, as far as his accommodations extend ; and, if he will not do 
this, he should be compelled either to pay damages, or, else 
leave the stand, from which it is apparent, he is keeping another 
person, by abstracting some or all of the profits, which would go 
to his support. 

As an innkeeper is bound to entertain a guest, so he is bound 
to receive and take care of his horse and other beasts, as well as 
his goods, if he has accommodations and conveniences for that 
purpose, unoccupied, and has, by a public advertisement, or, by 
his usual practice, given general notice, that the horses or other 
beasts of guests and travellers would be put up and kept. Orlan- 
do Br. 227. If he should refuse, he will be liable to an action. 
Ibid. But it seems the innkeeper is ynder no obligation to take 
the traveller's horse, into his stable, unless the traveller lodges at 
the inn himself. 2 Brownl. 254. 

2. Of the Innkeeper's liability* The innkeeper's liability is of 
the same kind with that of a carrier. He is bound to keep the 
goods of his guest safely, and, if they are stolen, he must an- 
swer for their value. This, it has been held, does not extend to 
an innkeeper who is under age, because bis minority will excuse .; 



376 INNKEEPERS, 

him. Carthw. 161. But, it is a sufficient reason, why no per- 
0on under age should be permitted to keep an inn. 

The duty and liability of an innkeeper, like that of a ferry- 
man or a common carrier, are imposed by law ; for they are • 
obliged to receive all comers, and are not grounded upon con- 
tract like the dealings of other persons. 2 Rol. 345. 1 Saund. 
312. c. 1 Show 270. And, for this reason, it is held, that an 
actbn will lie against an innkeeper, if goods are stolen out of 
his house, while he is of nonsane memory through sickness. 
Orl. Br. 227. Yet his liability is partly grounded on contract, 
because, if a guest's horse is stolen, his executor may have ao 
action. Orl. Br. 225. 

The guest must be received las a traveller or sojourner, or, 
otherwise his goods will not be within the protection of the rule 
of law, which renders innkeepers liable for the goods of their 
guests. And therefore, if a neighbor of the innkeeper, by invit- 
ation from him, passes the night at the inn, and his goods are 
stolen, the landlord shall not be answerable for them. 8 Go, 32. 
Calye^i Case. 2 Brownl. 254. The reason is, the guest here 
is not a traveller, and therefore not within the policy of the law 
in this respect. And, for the same reason, the goods of a guest 
are not protected as such, if they are delivered to the innkeeper 
on any other account. And this seems to be the true reason, 
why it has been held, if a person comes to an inn, and leaves 
goods there, and returns the same day, and the goods are lost or 
stolen, and cannot be found, the innkeeper will be answerable; 
but, if the guest does not return within three or four days, the 
innkeeper will not he so. Moor. 877. It is held, however, in 
Cro. Jac. 188, that if a guest leaves goods with an innkeeper 
and departs, and before he returns, the goods are stolen, the inn- 
keeper is not chargeable as such, because the goods are no ben- 
efit to him, in the guest's s^bsence. But if a horse is stolen in the 
guest's absence, the innkeeper will be answerable, because he is 
paid for the keeping of the horse. 

It seems, also, that the goods of a boarder are not protected 
like those of a guest or traveller ; and the difference between a 
boarder, and a guest or traveller, is this. The stay of a traveller 
is altogether uncertain j but the stay of a boarder is for some 
certain time however short. And therefore, if a person boards 
at some certain rate per week, he will be considered as a board- 
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er, though in fact, he tarries only a few days, and his goods will 
not be protected ; because he has made his contract and has 
taken care of himself. But, as long as a traveller stays at an inn 
without agreeing to board, the landlord will be answerable, though 
it should be hali a year. Poph. 179. See^ however^ 12 Mod. 
255. 

3. In what cases the Innholder will not he liable. If the inn 
is full, and the innkeeper ^ves the traveller notice of it, and tells 
him that he cannot be entertained there, if the traveller still 
chooses to stay, and is robbed, the innkeeper will be excused. 
Bendl. 60. 

So, if the innkeeper is under process, and obliged to be ab- 
sent, and he gives notice of it to the traveller, and informs him, 
that he cannot be attended to, and the traveller still takes up his 
lodging there at his own peril, and is robbed, the innkeeper will 
not be responsible. But, if the innkeeper, after receiving a guest, 
should go abroad and leave him, without any such legal coercion, 
and the guest should be robbed, he will still be liable. 

So, where the loss is occasioned by the guest's own fault or 
act, the innkeeper will not be liable. And therefore, if I choose 
to have a person lodge in the same chamber with me, and he 
robs me, the innkeeper will not be answerable ; but, if the inn- 
keeper appoints a person to lodge with me, and he robs me, the 
innkeeper will be responsible for it. So, if I am robbed by my 
own servant, the innkeeper will not be liable for it. 

For the same reason, if I give directions to have my horse 
turned out in a pasture, and he is lost or stolen, the innkeeper will 
not be liable. 8 Co. 32. Calye's Case. But, even in suoh 
case, the innkeeper will bfe liable, if there is gross negligence on 
his part, as leaving a gate open, fee. But the innkeeper will 
then be answerable merely as a bailee, and not as an innkeeper. 
If the innkeeper turns the horse out to grass, of his own head 
merely, and the horse is stolen, he will, of course, be liable ; 
since be would be so, if the horse were taken from the stable 
without any neglect on his part whatever. See 8 Co. 32 b. 33 a. 
For, it is the duty of the innkeeper, to keep the horse -carefully. 
And, if he should be taken out of the stable, and rode or injured, 
the innkeeper must answer for it. 6 Mod. 224. So, it is the 
innkeeper's duty to see that the horse has sufficient provender ; 
and is properly taken care of in every respect, or, otherwise, 
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he will be answerable in an actioD, for aU damages. 6 Mod. 
224. 

The innkeeper is answerable for himself and family ; he is an- 
swerable also for what is done in his chambers, and his stables, 
because they are all within the inn. 8 Co. 32. But, if the 
guest is beaten within an inn, the innkeeper will not be answera- 
ble for it ; because, he is answerable only for the safety of the 
moveables which the guest brings with him, and not for his per- 
son. Ibid^ 

Among the property for the safe keeping of which the inn- 
keeper is answerable, are included, bonds, deeds, notes, &c. con- 
tained in a bag or chest. If these are stolen, the innkeeper will 
be liable to an action, as well as for goods, or money. See 8 
Co. 33 a. Calye*s Case. And he will be answerable, whether 
the guest acquaints him with the goods, &c. or not. Ibid. That 
.an innkeeper is answerable not only for the goods and chattels of 
his guest generally, but also for money, bank bills, deeds, ovi- 
dences, or other specialties. See Kent v. Shuckardf 2 Barne. 
and Ado). 803. So, he will not be discharged from such re- 
sponsibility, though he should assign a chamber to the guest, for 
their safe keeping, and should give him the key of it. 8 Co. 33 
,fl. Calye^s Case. This, however, must be understood, in case 
po intimation was given by the innkeeper, to take care of his 
goods. For, if the innkeeper should give directions as to the 
disposition and keeping the property, the guest must conform to 
them, or the innkeeper will be discharged. Mdore, 159. And, 
therefore, if the innkeeper requests the guest to put his goods 
under lock and key, or he will not be answerable, if the guest 
leaves them exposed, the innkeeper will be discharged. Ibid. 
Yet, it seems, without such special request and notice from the 
innkeeper, he will be liable, notwithstanding the guest has the 
key oi his chamber, and leaves the door open. Ibid: See, aUo^ 
8 Co. 32. Calye's Case. 

If the guest takes upon himself the exclusive charge of the 
goods, which he brings into the inn, the innkeeper will not be lia- 
ble. And, therefore, if he takes exclusive possession of a room, 
which he uses as a shop, or warehouse, in case of a loss the inn- 
keeper will not be responsible. But, if the goods are not in the 
exclusive possession of the guest, the landlord will still be liable. 
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1 Starkie, 260. In such case, where a key is delivered to a 
guest, *it is proper to be left to the jury to determine, whetheF he 
takes it for the purpose of keeping his property in his own ex- 
clusive custody; if so, the innkeeper is discharged. 1 Starkie, 
251 n. Holt, 21 1 n. And, where there is a mutual agreement 
between the innkeeper and his guest, that the innkeeper shall be 
answerable for such goods only, as are delivered to him or his 
wife, the agreement will limit the extent of the innkeeper's lia- 
bility accordingly. Moor. 158. Brandy. Glasse. 

So, if it is agreed between them, that the guest shall have the 
key of his chamber, and the innkeeper shall not be answerable, 
this will be a good agreement. Ibid, But, as the innkeeper is 
under an obligation to receive guests, and take care of their goods, 
it does not seem clear, how far he can restrict his liability, vnth-* 
out the guesfs consent^ by a mere notice. It has frequently been 
a subject of regret, that carriers have been allowed to limit their 
responsibility by notices ; but, at least it is clear, that innke*5pers 
can impose no unreasonable terms, because this would be equiv-^ 
alent to refusing a guest, at discretion. See Moor. 1 58. 

But the innkeeper may require all reasonable precautions to b© 
used by the guest, and, for this purpose, has a right to call on 
the guest to deliver the property into his keeping, and, if the 
guest refuse, the innkeeper will not be responsible. 8 Co. 64, 
And, in all cases, the innkeeper may discharge himself, by show- 
ing fraud, and perhaps gross negligence in the guest, if the loss 
arises from such cause alone. 1 Starkie, 251. 

But where a traveller went to an inn, where it was the prac- 
tice of the servants to place the goods of their customers in their 
bedrooms, and requested, that a particular package of bis goods, 
should be carried into the room to which travellers in general re- 
sorted, called "the commercial room," and that package was 
stolen, the innkeeper was held liable. If he had intended not to 
be answerable unless the goods of his guests were placed in 
their bedrooms, he should have given express notice of it. See 
Richmond v. Smith, 8 Barnew. and Cr. 9. 

Though an innkeeper refuses, at his peril, to entertain a guest, 
and may be liable to an action for the refusal, unless he has suf- 
ficient cause^ as, a want of accommodation ; yet, in case of a 
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reAisal, whether right or wrong, it seems, he will not be liable 
for • loss of the traveller's goods. See^ in the opinion of Groses 
Jus.f 5 T. R. 276. Yet, in the same case, it was held, that, if 
a person comes to an inn, and desires liberty to leave goods 
there until the next week, and it is refused, and he sits down in 
the inn with his goods behind him, to drink something, and his 
goods are then stolen away from him, he may recover against 
the innkeeper, notwithstanding the refusal ; because he is entitled 
to the protection of the inn, while he stays there as a guest. 5 
T. R. 273. If, in such case, the innkeeper had received the 
goods, to keep until the next week, he would have been a bailee 
only, and not an innkeeper, and consequently would have been 
liable only for a want of ordinary care. 

It is held, that, if a man takes my horse without leave, and 
rides to an inn, and puts up there, and the horse is stolen, I can- 
not have an action. But, if my friend, or my servant, with my 
consent, rides my horse to an inn, and puts up there, and the 
horse is stolen, I may well have an action. However, if this 
latter position is law, the former cannot well be so. Because, if 
the owner might maintain an action in the latter case, he cer- 
tainly may do the same on general principles, by waiving the 
tort in the former ; and it could only be necessary for him to 
prove his property in the horse, in order to recover against the 
innkeeper. See 3 Bulst. 271. 

For the same reason, if my friend or servant is robbed of my 
money at an inn, I may have an action. See ibid. But, this is 
. to be understood of money in a bag, or chest, for which aa ac- 
tion of Trover would lie. In these cases, the servant, or friend, 
might also sue, as having a quali6ed property in tbe money ; but 
only one satisfaction could be recovered. But, for money not 
contained in a bag or chest, &c., and for which an action of 
Trover could not be maintained, the servant, or friend, must sue 
in his own name, because coined money in general, cannot be 
identified. 

4. Of the Innkeeper^s lien or remedy against the guest. It 
has been already remarked, that an innkeeper is under no obli- 
gation to receive and entertain a guest, unless he makes an ad- 
vance of payment, if requested so to do by the innkeeper* But, 
as the innkeeper is obliged to entertain guests, and tbe law will 
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not compel him to resort to so ungracious a measure for his se- 
curity, as a demand of payment in advance, it concedes to him 
a double remedy, ». e., either against the person, or against the 
property of his guest. And, therefore, an innkeeper may de- 
tain the person of his guest, until his bill is paid. 1 Show, 270. 

So, he may detain his horse, for his keeping. And the inn- 
keeper is not bound to know the true owner of the horse, when 
he is brought to the inn. And, therefore, where A took B's 
horse, and sent him to a common inn, where he remained for the 
space of half a year, before B had notice where his horse was ; 
and then B sent and demanded the horse, and the innkeeper re- 
fused to deliver him till the keeping was paid for ; it was resolv- 
ed, that the innkeeper was not bound to deliver the horse with- 
out such payment. The reason is, the innkeeper is bound to re- 
ceive a traveller's horse. See Poph. 127. But, however, it 
seems, if the innkeeper knows, that the person bringing the 
horse, is a wrongdoer, he will have no such lien, or right to re- 
tain. 3 Starkie, 172. 

The innkeeper's lien is grounded on the consideration, that he 
ought not to be compelled to sue for every little debt, when, 
perhaps, he may not be able to find his guest again. But he 
may either waive or relinquish his lien, either expressly or by . 
implication. If, therefore, there is a special contract, in which 
the personal responsibility of the guest is looked to, there will be 
no lien. 2 Rol. R. 438. 1 Str. 557. So, if he once lets the 
horse go, he cannot retake him and resume his lien. 8 Mod. 
172. Nor, if the horse afterwards comes into the innkeeper's 
possession, and there is another lien for a subsequent charge, 
will the innkeeper have a right to tack the former charge to it* 
The horse can be detained for the last only, and the innkeeper 
can recover the former only by an action. 8 Mod. 1 72. And 
here it may be remarked, that the horse can only be detained 
for his own keep, and it seems, he cannot, for the diet of the 
guest himself, especially if not the owner of the horse ; or, if 
there is a special contract for the owner's diet. 2 Rol. 438. 

At common law if a horse eats more than he is worth, yet the 
innkeeper, has no right either to use him or sell him ; but he will 
have an action against the seller. See 8 Co. 32. Cdye^t Case^ 
and Moor. 876. But in some places, it is the practice, either 
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grounded on local usage, or statute regulation to appraise him 
and sell bim. 

The lien, which innkeepers have, is given them by the com- 
mon law, on account of the obligation they are under, to enter- 
tain all comers. It follows, where there is no such obligation, 
there is no such lien or right to retain. And, therefore, it seems, 
neither a tea and coffee house, a victualling house, nor a lodging 
bouse, nor any house of mere refreshment, has a right to de- 
tain the guest's person or personal effects, for the amount of the 
charge against him. But the master of any such establishment, 
roust rely on his contracts alone. Set 3 B. and A. 286. 

5. Of actions against Innkeepers. As it is lawful, at com- 
mon law, to erect an inn, where a guest brings an action against an 
innkeeper for not receiving him, it is not necessary to show that 
the innkeeper is licensed ; because, by keeping an inn, whether 
licensed or not, he assumes such duty and liability upon himself. 
See Godb. 345. PI. 440. 

Where the action is brought against an innkeeper, for the loss 
of articles in the inn, it is not necessary to show negligence or 
default of any kind in the innkeeper,. because his^liability is alto- 
gether mdependent of either of them. See 1 Starkie, 251. 
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